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IN THE UNITED STATES COURT OF APPEALS | 
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Appellant, 
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UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


| 

| 
«  /Piled April 14, 19587 | 
: UNITED STATES DISTRICT COURT ! 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A CRIMINAL TERM 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 


THE UNITED STATES OF AMERICA : | 
: Criminal No. 368-58 


ver : Grand Jury No, 373-58 
Clarence T. Ross : Second Degree Murden 


2 (22-2403 D. C. Code) 


The Grand Jury charges: 
On or about March 1, 1958 within the District of Columbia, Clarence T. 





= Ross with malice aforethought, murdered Willie Ancrum by means of striking 
v him about the head with a table and parts thereof, thereby causing injuries to 
his head of which injuries said Willie Ancrum, on or about March 13, 1958, 
£ did die. | 
s /s/ Oliver Gasch | 
Attorney of the United States 
A TRUE BILL: in and for the District of Columbia 
/s/ Megible ! 


Foreman. 
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& TESTIMONY TAKEN BEFORE THE CORONER, DR. A. MAGRUDER 
MACDONALD, IN AND FOR THE DISTRICT OF COLUMBIA. 


Washington, D.C. 
March 14, 1958 
Pursuant to notice theretofore given to all known interested parties, testi- 
mony in the matter of the death of WILLIE ANCRUM was taken at an inquest 
before the Coroner in the District of Columbia Morgue, Washington, D.C., 
there being 
PRESENT: 
DOCTOR A. MAGRUDER MACDONALD, Coroner in and for the District 
of Columbia; . 
EDWARD C. O*CONNELL, Esq., and FRANK NEBEKER, Esq., represent- 
ing the United States Attorney’s Office; 
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THE DEFENDANT; Clarence Thomas Ross; and the following named 
selected members of the ! 
CORONER’S JURY: 


Clarence I. Rowe William Tappan 
Charles R. LaMay Edward N. Riley - 
Felix McDonald Charles Campbell, Sr. 


The remains of the deceased, WILLIE ANCRUM, were then and there 
identified to the members of the Coroner’s Jury by the Coroner, and the Jurors 
were thereupon duly sworn by the Coroner in accordance with the form of the 
statute, in such case made and provided, to enquire when, where, how and after 
what manner the said WILLIE ANCRUM came to his death. _ 

PROCEEDINGS, TRANSACTIONS AND TESTIMONY 

CORONER: If there are any witnesses in the room who expect to testify 
in the death of Willie Ancrum, kindly retire to the outside room. All witnesses 
in the death of Willie Ancrum, step outside. | 

Q. What is your name, please? A. Clarence Ross. 

Q. Huh? Clarence Thomas Ross? A. Yes. 

Q. Do you know where you are? A. Yes, sir. 

Q. Do you know you’re in the District Morgue? A. ves, sir. 

Q. You know you have been arrested on account of the death of Willie 
Ancrum. This is a hearing before the Coroner to determine the circumstances 
under which Willie Ancrum came to his death. You’re not represented by coun- 
sel, so we will give you the opportunity of asking questions of the witnesses as 
they testify. Now, you ask them what you want to know. Donit you tell them 
anything. A little later on if you want to make a statement, ru explain the situ- 
ation to you at that time. Do you understand? A. Yes, sir. | 

‘Incidental for the Coroner’s Inquest, Metropolitan Police Department, 
Washington, D. C., March 14, 1958; Precinct Fourth 

“To the Coroner: 

‘To the Major and Superintendent: 

‘“‘To the Homicide Squad, Detective Bureau: 

‘DEATH OF WILLIE ANCRUM 

‘Willie Ancrum, colored, male, 34 years of 1334 Union 1 Street, Southwest, 





' 
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reports that about 8:00 P.M., March 1, 1958, during an altercation in front 
room of 619 Eye Street, Southwest, he was struck about the head with a stick 
held in the hands of Clarence T. Ross, Colored, male, 41 years of 619 Eye 
Street, Southwest. Willie Ancrum transported to D. C. General Hospital in a 
private auto and treated there by Doctor Daviglus, of D. C. General staff, for 
a laceration to the scalp, condition not serious and released. 

‘About 2:45 P.M., March 12, 1958, Willie Ancrum was removed from 
1334 Union Street, Southwest, in Rescue Squad Ambulance No. 1 to D. C. Gen- 
eral Hospital where treated and admitted by staff Doctor Shea for possible men- 
ingitis and a brain abscess, condition critical. 

‘Willie Ancrum was pronounced dead at 6:20 A.M., March 13, 1958, by 
Doctor Edward Jones of D. C. General Hospital staff. Body to D. C. Morgue. 

‘Detective Sergeant Pitts, Homicide Squad, notified. 

‘Corporal Bagley of CCR notified. 

_*Clarence Thomas Ross was arrested at his home 619 Eye Street, South- 
west, by Detective H. H. Wesley, 4th Precinct, and held for the action of the 

Coroner. . 

‘Signed: Pvt. Thomas F. Foran, Officer making report. 

‘Signed: Clyde N. Strange, Captain, Fourth Precinct. 

‘Signed: Floyd D. Louner, Corporal attending inquest.’’ 

Doctor Jones. 

Thereupon 

DR. EDWARD H. JONES 
was called to the stand as a witness, and having been duly sworn by the Coroner, 
was examined, and testified as follows: 

CORONER: 

Q. Your full name? A. Edward H. Jones. 

Q. You’re attached to D.C. General? A. I’m a senior medical student at 
Georgetown University and I work at D. C. General as an acting intern. 

Q. When did you first see Willie Ancrum, Doctor? A. I first saw Willie 
Ancrum, well, Wednesday evening. I believe it was shortly after supper when 
he came up to the floor. 

Q. All right. What was his condition at that time? A. When he arrived 
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at the floor, he was in a stuperous state, responding only to pain. 

Q. Only to what? A. To pain. 

Q. To pain. And, did he remain in that condition? A. Yes, he did. 

Q. Did there come a time when you pronounced him dead ? A. There was. 

Q. And what time was that, Doctor? A. I believe it was 6:00 AM., Thurs- 
day morning. | 

Q. Had Doctor Holland of the staff been in attendance, too? A. Yes. The 
first year neurology resident, Doctor Moyer had seen the patient also, and Doc- 
tor Holland the neurosurgical resident, had seen him. And Doctor Dailey, the 
Medical Officer of neurology service, came in and saw the patient and had a 
consultation with Doctor Holland. 

Q. Now, what was their opinion about this man’s condition? A. Well, the 
opinion was that he had suffered a cerebral trauma and that he had evidence of 
.a depressed skull fracture on examination, and at the time was having left- 

sided seizures on his face. The opinion was that at the time he did not have 
demonstrable operative lesion and that we should manage him V eyeanomaticey 
until we had further proof. 

_ .Q. Did he show any evidence of having a brain abscess | or meningitis? A. 
No, sir. We tapped him. We did a spinal tap on him and he had a normal pres- 
sure and I myself smeared the fluid. We saw no organisms and -- 

Q. Then the fact that that was given to me that this patient had meningitis 
and a brain abscess was a working diagnosis and not correct’? Wasn’t substan- 
tiated later on by your findings? A. No. Well, there would have been a work- 
ing diagnosis of one of the residents. I don’t believe it was mine. 

Q. I don*t know if it was yours, Doctor, but that was given to the police 
and given to me that this man was admitted -- A. He was admitted with that 
diagnosis and we removed it right away. | 

Q. That’s right, and you removed it. You found no evidence of an inflama- 
tory condition of his brain at all. A. That’s correct. | 

Q. You found a traumatic condition of the brain? A. That’s correct. 

CORONER: Any questions by the Jury? (No response.) Mr. District 
Attorney ? | 


| 
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DISTRICT ATTORNEY: One question. 

Q. Sir, you stated that the man had a depressed skull fracture? A. That 
was my impression. 

Q. Is there any Way of telling whether that was of a recent nature? A. 
No, actually there wasn’t as far as I know. But Doctor Holland made this diag- 
nosis by x-ray. On palpation of the skull you could feel a depression; with a 
wound there usually is. He never stated to me whether he had an opinion on 
whether it was recent or -- 

DISTRICT ATTORNEY: I have no further questions. 

CORONER: ; 

Q. How about the clinical symptoms produced by injury to the brain that 
would indicate a recent injury or an old injury? A. Well, from his physical 


examination it would appear recent because he had no signs at all of 


chronic injury to the brain or of increased pressure. 

CORONER: Any question you wish to ask the Doctor ? 

DEFENDANT: 

Q. He said that he come on Tuesday, he was supposed to be dead Tuesday. 
I was fighting with him -- 

CORONER: Wait a minute now. 7 

A. I pronounced him Thursday morning at 6:00 A.M. 

Q. Thursday? A. Yes. 

Q. You saw him first? A. I saw him first Wednesday night. 

Q. Wednesday night. 

DEFENDANT: 

Q. That is the first you ever seen him? A. Yes. 

.Q. That was the first time you seen him, when he come in the hospital? 

CORONER: He hadn’t seen him at that time. We have information, of | 
course, that this altercation that you had first with him was on March the Ist, 
and that subsequently you went to court on that. The case was dismissed out 
of court. Right ? . 

DEFENDANT: Yes, sir. | 

CORONER: All right. Now then, Doctor Holland. 





Thereupon 
DR. HAL CURTIS HOLLAND ! 
was called to the stand as a witness, and having been duly sworn by the Cor- 
oner, was examined, and testified as follows: 
CORONER: 
Q. Your full name? A. Hal Curtis Holland. 
Q. Doctor, you saw Willie Ancrum did you not and made a physical ex- 





amination of this man? A. I did. | 

Q. When did you see him, on Wednesday or Thursday ? A. I saw him 
about the middle of the evening on Wednesday, the 12th, if I recall. 

Q. Okay, on Wednesday. Now, what was his condition when you saw 
him? A. WhenI first saw the man, he was in a depressed level of conscious- 
ness which ranged from stupor to coma. He was having convulsions on part of 
the left side of his body. | 

Q. Which would indicate a brain infenry of what parts : A. It would usu- 
ally indicate a brain injury on the opposite side of the head, on the right side. 





Q. Now then, did you discover that this man had a depressed fracture of 
the skull? A. We did. This was first noticed on the standard x-rays which were 
taken of the skull. There was on the right side there was a flattened out area. 
Rather than the normal curve of the skull it was flattened out as though a blow 
had been struck there. Upon examination of the patient’s head, I could put my 
finger in a depression at the point which corresponded with the findings on x-ray. 

Q. How extensive was this depression? A. It was not -- not a marked 


depression at all. There was no question in my mind but that there was a de- 
pressed skull fracture. But the extent of depression was not marked. I would 
say a moderate depression. | 

Q. But it showed signs of an intracranial hemorrhage ' ? A. In my opinion, 
it did not. | 

Q. Why did he have these convulsive seizures? A. In my opinion the situ- 
ation was this: we had evidence of cranial trauma, the injury to the head. We had 
no idea exactly as to the nature of the injury although we could see the point at 
which -- where it had been directed, namely, the depressed fracture. There was 
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no evidence of pressure. On examination of the eyes with an opthalmoscope 
the primeal gland which is a little calcified spot, we could see was on x-ray 
at times and was present here, was exactly in the mid-line, indicating in most 
cases that there is no large mass displacing the brain. The spinal fluid pres- 
sure was normal. There was no paralysis from the opposite side from the 
point of injury. It was, therefore, my opinion that the convulsions as they often 
do in such cases, resulted from an irritation or bruising of the brain under the 
site of the depressed fracture. And since the patient was in almost continual 
convulsions at the time whenI saw him, and it took us a number of hours to 
control these convulsions with medicines, that he was an extremely poor opera- 
tive risk at that time as anesthesia in such cases will often take -- the anesthe- 
sia itself will often take the life of the patient regardless of what is done in 
surgery. 

Q. Did you see any marks of violence on the scalp? A. We did. 

Q. What was the nature of those? A. These -- asI recall, there were 
five lacerations or cuts of the scalp. As I recall there were two on each side 
and one, as I recall, over the vertex - over the top of the skull. Interestingly 
enough there were no cuts over the site -- over the exact site of where the skull 
was depressed or pushed in. 

Q. Now, were these lacerations that you saw on the scalp healing? A. 
They were. There was -- 

Q. Could you determine from the process as you saw it there, how old 
they were? A. The most exact estimate that I could make would be at least a 
week, I should think. 

Q. At least seven days. A. Yes, sir. 

CORONER: Any questions by the Jury? (No response.) Mr. District 
Attorney ? 

DISTRICT ATTORNEY: One. 

Q. Doctor, you stated that there was no cut directly over the fractured 
area. A. That’s correct. 

Q. Could such a displacement of the skull fracture be caused by a blow 
not struck immediately over the area, but off to one side or the other? A. It 
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could but in general a depressed skull fracture is -- the best exampie I 
could give would be a blow with 2 hammer. In other words, the maximum point 
of depression is at the maximal point of impact. IfI may, I should clarify that 
point perhaps and say that we see many depressed fractures without overlying 
laceration. In other words, the skull has been driven in, but the scalp is still 
intact, is just bruised not cut. | 

DISTRICT ATTORNEY: Thank you Doctor. Nothing further. 

CORONER: | 

Q. And where did you say this depression was of the skull ? A. Let’s 
see, it was on the right side of the -- on the right side of the head about say 3 
inches above and perhaps 2 inches behind the ear. In other words right about 
here (indicating). The way this was felt, it was felt by at least three of the at- 
tending doctors besides myself. You would come along feeling the normal con- 
tour of the scalp and suddenly your fingers dropped into a depressed area and 
then come up on the other side like going down into a little valley. This is. not a 
normal finding. | 

Q. Was the spinal fluid xanthochromic? A. The patient at times was very 
disturbed and it was very difficult to tap him and there was some blood in the 
spinal fluid. Normally spinal fluid looks like tap water. | 

Q. Was that fresh blood from the tap-- A. It was. 

Q. And not blood that was obtained from the fluid? A. It was, sir. The 
patient was so disturbed that we were only able to obtain a few drops. We could- 
nt really tell whether it was xanthochromic or not. | 

Q. It appeared to be bright blood. A. Yes. | 

Q. -- From a needle as you made the spinal tap. A. Yes, sir, weno 


scopic examination determined that. | 
CORONER: Okay. Do you wish to ask the Doctor any qhestions ? 
DEFENDANT: | 
Q. Doctor, you say that the cause of his brain ‘jane was from depressions ? 


A. That was my opinion. 
Q. But it wasn* from a blow? A. Well, of course a depression in the skull 


is almost always caused by a blow. 
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Q. A direct blow in order to cause a fracture? A. I’m sorry, I didnt 
understand. 

Q. In order for a person to have a direct blow -- could I, could I be hit 
on this side -- be hit on the head on this side and cause a fracture on this side ? 
A. I would not think so. 

CORONER: 

Q. If you received a blow as indicated by the question here, on the left 
side, you still could have a brain injury on the right side. A. Yes, yes, I could 

but you would not have the depressed fracture. | 

Q. And did this depression show up in your x-ray? A. It did, sir. 

Q. And was it in the table? A. It appeared to involve both tables. It was 
a rather smooth -- smooth depression. 

Q. Did it show a linear fracture about 3 and a half inches long in the 
right parietal area extending downinto the occipital area? A. It did, sir. 

Q. You do know that there was a linear fracture besides the depression ? 
A. Yes, sir. 

CORONER: Thank you. Officer Foran? 

Thereupon 

PVT. THOMAS F. FORAN 
was called to the stand as a witness, and having been duly sworn by the Cor- 
oner, was examined, and testified as follows: 

CORONER: 

Q. Your full name? A. Thomas F. Foran. 

Q. And you’re attached to Number 4 Precinct? A. Yes, sir. 

Q. Now officer, did you investigate an altercation that happened on March 
the ist? A. Yes, sir, I did. 

Q. At 619 Eye Street, Southwest? A. 619 Eye Street, Southwest. 

Q. Tell the Jury what you learned about that. A. About 5:00 o’clock the 
evening of the second-of March 2nd, I was in the station house. A colored man 
came in, Willie Ancrum, had a bandage wrapped around his head. I asked him 
what he wanted and he said, I want to see a detective. The detective wasn’t in 
at that time so I asked him what had happened, who hit him. And he said that 
it happened the night before, about 8:00 o’clock the night before; that he had been 
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struck by a man by the name of Clarence Ross who lived at 619 Eye Street, 
Southwest. Took him, Ancrum, and went down to 619 Eye Street, Southwest, 
and when we got there Ross and another man by the name of Freeman Wood 
and Ross’ common-law wife, Lillian Jackson were sitting in the front room. 
Went in and asked Ancrum to point out the man that struck him. He pointed 
to Ross. I asked Ross about it. He said that he had struck him with his open 
palm and his fist. I asked him if he used any weapon, and he said he had. I 
asked him what it was, and he said it was a paddle, a table tennis paddle. I 
took the witnesses and Ross back up to Number 4 Precinct to make a state- 
ment. Ancrum said that about 8:00 o’clock the previous evening, he went to 
Ross’ house, 619 Eye Street, Southwest, along with Freeman Wood to collect 
some money that was owed to him. When they got there, Ross’ common-law 
wife, Lillian Jackson, answered the door and said that Ross wasnt home and 
invited them in for a drink. They said they went in and had aicouple of drinks 


_with her. There was an elderly colored woman sitting there, that they referred 


to as the old lady. They said they didn’t know her name. They said they’d 
been in there about 15 or 20 minutes when someone knocked on the back door of 
the house and Ancrum said that Lillian Jackson got up and answered the back 
door and let Ross in the back door. ! 

At that time Ancrum said he got up, , went into the kitchen and asked Ross 
to step out in the back yard, he had something he wanted to tell him. When he 
got out back, Ancrum Said he told Ross to keep his eye on the old lady, that 
she was a thief. He went on home. : 

He said a short while later, Ross and Freeman came down to his house 
to talk to him about some money that was supposed to have been given to him 
by Lillian Jackson. Ancrum denied knowing anything about the money and they 
told him they were going to take him back up to the house, 619 Eye Street, South- 
west, and ask him in front of Lillian Jackson about the money. He said they took 
him back up in a truck, in Ross’ truck. When they got there, they asked him 
about the money again. He denied knowing anything about it. Ross struck him. 
He said during the -- they started tussling around, fighting each other, and Ross 
picked up a table leg and struck him on the head with it several time before he 








12 


finally ran out the front door. 

I asked Ross about this and he said that he had come home around 8:00 
o’clock that evening and asked his wife for the rent money. She said she had 
given her wallet to Willie Ancrum to hold for her while she answered the back 
door. That’s what the scuffle was about, Ancrum denied taking any money from 

her or holding the wallet. The witnesses said that she had given him her 
wallet to hold. I asked her why. She made no excuse. She didn’t have a pocket 
in her dress to put it in and she didn’t want to leave it layin’ so she gave it to 
him to hold. 

Q. Is that your investigation of this altercation? A. Yes, sir. 

CORONER: Any questions by the Jury? (No response.) Mr. District 
Attorney ? 

DISTRICT ATTORNEY: One. 

Q. Did you subsequently investigate the -- or look over the premises 
where this altercation took place? A. Yes, sir. : 

Q. Did you find anything out of order or disorganized? A. I did. There 
was a broken table, small coffee table. 

DISTRICT ATTORNEY: I have nothing further. 

CORONER: Do you wish to ask the officer any questions? (None indicated 
by Defendant.) That’s all. Thank you. Freeman Wood. 

Thereupon ; 
‘FREEMAN WOOD 
was called to the stand as a witness and having been duly sworn by the Coroner, 
was examined, and testified as follows: 

CORONER: 

Q. Your full name? A. Freeman Edward Wood. 


Q. Freeman Edward Wood. Where do you live? A. 1411 E Street, South- 


east. 
Q. What do you do for a living? A. I work on a trash truck. 
Q. Labor work? A. Sometimes. | 
Q. Were you in 619 Eye Street, Southwest, on March the Ist? A. Yes, sir. 
Q. Did you see some trouble there between Willie Ancrum and Clarence 
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Thomas Ross? A. Yes, sir. 
Q. What did you see? A. Well, when me and Willie got there it was a 
quarter after 7, so Willie knocked on the door and asked was Clarence there. 
His wife said that he wasn’t there. So Willie said, we’ll wait, so me and Willie 
went on in and sat down. Clarence’s wife and another lady was sitting there. 
So her and the lady was talking, so she stopped talking and started talking to 
me and Willie and she was going to tell us about what happened in the Safeway. 
So she told Willie - - she said, ‘I’m going to show you-all what happened in 
the Safeway.’’ She give Willie her pocketbook to hold. So just before she could 
tell us, Clarence knocked at the door. He come on in -- he come on in the front 
room where we were and then he started talkin’. So me and Willie and Clarence 
got up and went on in the kitchen, see he was going to tell us about the job he’d 
did. He started telling us and Willie, and Clarence and me went on out the back. 
I was following them, so Willie told me to wait in the house ‘til he come 
back. So I went on in the house until he come back. Clarence and him went on 
out in the alley. After I waited, Clarence come back in. SoI jasked him where 
was Willie. He said Willie had gone home. So he started talking to his wife 
about the pocketbook. So she reached in her pocket to get it. SoI said, you 
gave it to Willie. So me and Clarence went on down to Willie’s house and started 
asking him to give us the pocketbook. And he jumped back and said he didn’t 
have the pocketbook. So we say, well come on we’re going on up to the house. So 
me, Willie and Clarence got in the truck and come on up to the house. So when 
we got up there, Clarence’s wife was standing in the door; she said, ‘I want the 
pocketbook, Willie.’? He said, ‘Woman, you’re crazy, I dont have your pocket- 
book.’? Then Clarence pushed him on in the door. So when we got inside, Clar- 
ence said, ‘I want the pocketbook, Willie.’’ So he said, “Clarence, I don’t have 
the pocketbook.’’ So he said to him, Sonny and the other lady was here and they 
testify that she gave you the pocketbook. He says, Sonny ? I say, ‘Yeah, she 
gave it to you to hold for her.’’ She she say, yeah, she gave it to him. So then 
Clarence slapped him and knocked him in a chair. He picked up a table over 
there and started beatin’ him. So he beat him so much that Willie told him 
where the pocketbook was. He say it -- | 

















19 


20 


14 


Q. Where did he tell him it was? A. He told him it was out there in the 
back of the truck. So he told me to go out there and look in the back of the 
truck. So I went out there and I come back and I said, ‘Willie, it’s not there.’’ 

So Clarence hit him again. So he says, Sonny, go down there and tell my 
wife to send me the money. Sol went on down there and Willie’s mother-in- 
law was on the porch. Sol said, ‘‘Where’s Bea?’’ She says, Bea’s went to 
followin’ you-all. SoI say, I got to find her to get that money. Willie send me 
after money. I say he took the man’s -- 

(REQUESTED TO SPEAK LOUDER AND SLOWER.) 

--So I say I got to find Bea. So she said, for what? I said, Willie sent me 
after some money. So she say, I don’t know where Bea is, she went following 
you-all. SoI say, Willie took the man’s pocketbook; she said, Willie shouldn’t 
of took the man’s pocketbook. I said, It wasn’t a man, it was a woman. She 
said, Well, whoever’s pocketbook it was, Willie shouldn’t of took it. So me and 
her come off the porch and come on up to 4th and M. So we come on up and we 
couldn’t find her, so I gone on back and tell him we couldn’t find her, soI come 
on back there, so I told Clarence, I said, Clarence, I can’t find her nowhere. So 
Clarence’s wife was in the bathroom wiping the blood off Willie’s head. So then 
Clarence said, I want the pocketbook Willie. So then Clarence kicked him in 
the bathroom. So then me and Clarence’s wife come on back in the front room. 
Willie got up and come on in the front room, just like that. So he say, All right, 
Clarence, I’ll give you some money what I got down the house. He said, I'll 
give you $15, like that. So Clarence said, I don’t want your money; I want my 
money. So he said, I don’t have your money. I’ll give you $15. So he said, 
you come over to the house. So Clarence said, No, I’ll send Bobby down to the 

house. So me and Willie and Bobby come on down the house. So he give 
Bobby $5 to bring back up to Clarence. So Bobby and me got the money and 
come on back up there and took the $5 and give it to Lillian. She put it in the 
floor, like that. Said she didn’t want it no more. 

-Q. How much money was in the pocketbook at first? A. I really didn’t 
know because I didn’t see it. . 
Q. How much did Lillian say was in the pocketbook? A. She say 40 some 


dollars. 


?. 
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Q. 40 some dollars, and Willie didn’t have that on him ? | A. No, sir. 
Q. Did you ever see Willie’s wife? A. No, sir, ’til we got back to the 
house. | 
Q. Well, when you saw her when you went back to her Bdasé, did she say 
she had the money? A. No, sir, she didn’t say. i 
Q. She didn’t say. Did she say that she didn’ have ae A. No, sir, she 
didn’t say that. 
Q. Didn’t say either way. Didn*t, or did have, either way, she didn’t ? 
A. No, sir. | 
CORONER: Any questions by the Jury? (No response ) Mr. District 
Attorney ? 
DISTRICT ATTORNEY: 
Q. Sir, you stated that when you went down and got Willie, that he and all 
21 of you got in the truck. Did he get in the truck voluntarily ? A. Yes, sir, 
he got in. 
Q. No one forced him in the truck? A. No, sir. 
Q. She told you it was $47? A. Yes, sir. 
CORONER: Do you wish to ask him any questions ? 
DEFENDANT: (None indicated) 
CORONER: That’s all. Lillian Jackson. | 
Thereupon ! 
LILLIAN R. JACKSON | 
was called to the stand as a witness, and having been duly sworn by the Cor- 
oner, was examined, and testified as follows: 
CORONER: 
Q. Your full name? A. Lillian Romaine Jackson. 
Q. Where do you live? A. 619 Eye Street, Southwest. 
Q. What do you do for a living? A. Domestic work. | 
Q. Domestic. How long have you known Willie Ancrum ? A. I didn’t know 


him long. 
Q. About how long? A. Just about a month. 
(REQUESTED TO SPEAK LOUDER.) 
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Q. You knew him a month. How long did you know Clarence Ross? A. 
Ever since ’51. 
22 Q. ’51. Six years? A. Seven years. 2 
Q. Seven years. Now, did you see these two men together on the night of 
March ist? A. Yes. 
Q. Huh? A. Yes. . 
Q. Did you give Willie Ancrum a pocketbook? A. Yes, sir. 
Q. How much money was init? A. $35. 
Q. $35. Where did you get the $35 from? A. Clarence Ross had gave it 
to me, part of my rent money. » 
Q. Part of your rent money. Okay. When did he give it to you? A. He 
gave it to me before then. Way before then. 
Q. How long before? A. I had it almost about a month. 
Q. A month. And you hadn’t spent any of it? A. No,I hadn’t. I spent some 
of it and put it back. 
Q. I see, but you still had $35 in the pocketbook. Why did you give it to 
Willie Ancrum? A. I just give it to him to hold for me as I went to answer the 
door. © 
Q. Then what happened when you answered the door? A. It was Clarence. « 
Q. All right. What happened after that? A. And he asked me where was 
the money at. 
23 Q. Right away? A. Yes. 
Q. Why did he ask you that right away? A. Well, usually when he’d go 
out and come back in, he’d ask me generally where’s my pocketbook at, like that 
often. < 
Q. He does. As soon as he comes in after being out, he always asks you @ 
where the pocketbook is? A. Not all the time. 
Q. But he did on this occasion? A. Yes. 
Q. But you don’t know why he did that? A. No, I dont. 
Q. Except that he’s done it before. A. Yes. 
Q. All right. What did you tell him? A. I told him Willie had the pocket- 
book. 
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Q. Then what happened? A. Then Willie came back and asked him to 
come and go out, he wanted to tell him something. So him and Willie went out 
back together. Well I thought Willie was coming back in, but he didn’t come 
back in, and so I asked Clarence where was Willie. So he says he’s gone on 
home. Sol say, ‘Well, he’s got my pocketbook.’”’ So that’s when Clarence and 
Mr. Wood went down to Willie’s house to get Willie, and when they brought 
Willie back, I asked Willie for my pocketbook, and Willie told me that he didn’t 
have my pocketbook. And so Miss Ruth and Sonny told him, “Why do you say 
that, Willie ? You know she gave you her pocketbook to hold.’’ So then Clarence 
asked him again, Where’s Lillian’s pocketbook? He told Clarence he didn’t 
have no pocketbook, so Clarence hit him. | 

Q. So Clarence hit him. What did he hit him with ? A. He hit him with 
his fist the first time. ! 

Q. Where did he hit him? A. In his face. _ : 

Q. What happened to him? A. He just went, then he went over to the 
chair and sat down in the chair, and Clarence said, ‘Where’s her pocketbook, 
Willie 2” And he said, “I ain’ got it’. So Clarence hit him again, so Willie 
said, Sonny, go out in the truck and get the pocketbook off the truck. So Sonny 
went out to see if the pocketbook was on the truck, but the pocketbook wasn’t 
there. So that’s when they got to fightin’. 

Q. What happened then? A. Well, when they got to fightin’-- 

Q. No, I mean, did Clarence go out to the truck, too? ‘A. Clarence and 
Woods and Willie, all 3 of them went out to the truck to see about the pocket- 
book. 7 
Q. Okay. And that left you and Miss Rush? A. Miss ‘Ruth. 

Q. And Willie? A. No, Willie went out with ’em. He went out there with 
vem. | 

Q. He went out with them. The three of them came back in? A. The 
three came back. : 

Q. What was said then? A. Clarence told Willie he was going give me my 
pocketbook. Then Clarence picked the table up and hit him with the table. 

Q. What was Willie doing at the time Clarence picked up the table and hit 
| 
| 
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him? A. He was trying to struggle and fight back. 
Q. Had there been any other blows before that? A. No. 
Q. Except the one in the face. A. Yes. 

Q. They were just arguing? A. Yeah. 

Q. No blows, and then Clarence picked up the table. A. And when he hit 
him with the table, the table broke. 

-Q. Was Willie on his feet or was he sitting in the chair? A. He fell back 

in the chair. — —— 

Q. No -- before, before he hit him? A. Oh, he was standing up. 

Q. He was standing up. Then he fell back in the chair. How many times 

did he hit him? A. He just hit him several times, and then after the table 
broke, he took a piece of it and hit him several times with that. 

‘Q. Where did he hit him? A. On top of his head. 

Q. On top of his head, and the side of his head? A. His body too. 
28 Q. His body too. Then what happened after that? A. Nothing. I carried 
Willie back to the bathroom and was wiping the blood off of him. 

Q. Did you take him to the hospital? A. No, I didn’t carry him to the 
hospital. 

CORONER: Any questions by the Jury? (No response.) Mr. District 
Attorney ? 

DISTRICT ATTORNEY: 

Q. At any time, did anything happen in the bathroom while you were wiping 
the blood off ? A. Well, I was in the bathroom first myself to wipe my mouth 
because my mouth was bleeding. I was in the bathroom wiping my mouth and 
then Willie came in the bathroom. When Willie got in the bathroom, Clarence 
was standing at the door asking him still where was the pocketbook at, and he 
was still denying the pocketbook. He said, ‘I don’t have the pocketbook.” I 
said, ‘‘Willie, I don’t see why you keep lyin’ about it. You know you had my 
pocketbook. You know I gave it to you.’’ And so Clarence went to reach over 
to hit him again and I got in between ’em; so he didn’t hit him. 

‘DISTRICT ATTORNEY: Nothing further. 

CORONER: Do you wish to ask her any questions ? 
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DEFENDANT: No, sir. 

CORONER: What was your mouth bleeding from? A. well, I got hit, too. 
Before Clarence and Willie was fightin’, I got in between es trying to keep 
them from fightin’. I got hit. 

Q. Who hit you? A. Clarence. | 

CORONER: All right. That’s all. Officer Cones. __ 

Thereupon : 

PCT. DET. KENNETH L. CONES 
was called to the stand as a witness, and having been duly sworn by the Coroner, 
was examined, and testified as follows: 

CORONER: ! 

Q. Your full name? A. Kenneth L. Cones. | 

Q. You’re attached to Homicide Squad? A. That’s true, sir. 

Q. Did you have a conversation with Clarence Thomas, Ross in reference 
to the death of Willie Ancrum? A. I did. | 

Q. When was that? A. That was about 8:30 AM., on March 13, 1958. 

Q. Okay. What did he tell you? A. He stated that sometime between 7:30 
P.M., and 8:00 P.M., on March Ist, 1958, he returned to his home and found two 
men, his wife and another colored woman there. He said the two men were 
friends of his, a man by the name of Wood, and the other man was Willie Ancrum. 
He stated that he owed Ancrum some money and that he was going to try to get 
the money to pay him. So when he got back there he found these people -- 

Q. Did he tell you how much he owed him? A. He said something like 
$7 or $8. 

Q. Okay. A. When he got there, he found these people there and he noticed 

there was a pint bottle or a half pint bottle of whisky sitting on the floor by 
Willie Ancrum. He thought right away about the money he had given his wife 
about two weeks prior to that, so he asked her for the money. His wife said that 
she didn’t have the money, that Willie had it. He asked Willie for the money and 
an argument developed. Later, that developed into an altercation at which time 
the defendant Ross stated that he and Willie tugged at one another, and then they 
both grabbed a cocktail table that was on the floor of the living room. They tugged 
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on it for a while. He finally got it from Willie and struck Willie, he thinks 3 
blows -- once on the head and twice on the arm. 

Q. You said his wife. What is his wife’s name? A. His common-law 
wife, sir, Lillian Jackson. 

Q. She only identified herself at this hearing as Lillian Jackson, and 
not a common-law wife. Is she a common-law wife? A. Well, only by what she 
stated tome. She said that she had been living with the defendant, I think since 
1951 and that they do have a couple of children. 

Q. But she still goes by her name of Jackson, not by his name? A. That 


is right, sir. 
Q. So then she’s not known as his common-law wife. A. That’s true, 


sir. 

CORONER: Any questions bythe Jury? (No response.) Mr. District 
Attorney ? 

DISTRICT ATTORNEY: Nothing. 

CORONER: Do you wish to ask him any questions ? 

DEFENDANT: Now | 

CORONER: That’s all, thank you. At the District Morgue, on the 13th, 
at 1:00 P.M., Doctor C.J. Murphy, performed an autopsy on one Willie Ancrum , 
a colored male, with a given age of 34, weighing 112 pounds, and 5 foot 1. The 
cause of this man’s death was cerebral hemorrhage, traumatic, as a result of 
a fractured skull. Any questions by the Jury? (No response.) Mr. District 
Attorney ? 

DISTRICT ATTORNEY: No thank you. 

CORONER: Do you wish to ask any questions ? 

DEFENDANT: Any blow I could have struck with that -- 

CORONER: Wait a minute. Wait a minute now, don’t tell me anything. 
What do you want to know? Just ask me what you want to know. 

DEFENDANT: You were saying the cause of his death was a fractured 
skull. 

CORONER: That’s right, a fractured skull. A fracture of the skull, 3 
and a half inches long, extending from the parietal bone on the right side into 
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the occipital bone, which is the bone here in the back of the head (indicating). Of 
course, there were these healing lacerations also in the scalp. Does that explain 
it to you? A. No, I believe it -- | 
CORONER: Wait a minute, don’t make a statement. Vl give you all the 
opportunity in the world to make a statement, but under the — conditions. Do 





you want to ask any more questions ? 

DEFENDANT: About what you’re talking about ? 

CORONER: Yes. 

DEFENDANT: Couldn’t the doctors have found that on March 1st -- on 
March 2nd, when he went to the hospital ? | 

CORONER: I don’t know what they found. They treated and released him 
from the hospital. That’s allI know. : 

DEFENDANT: Because a fracture of the skull that big that you stated, 
they would have found on March 2nd, when he went to the hospital and they wouldn’t 
have turned him loose. : 

CORONER: I don’t know. I don’t know what the doctors found on examina- 
tion. I can’t answer the question. I know we found it at this time. It’s old. A 
clot that was found in the brain and was beginning to liquify. It was that old, es- 
timated to be 10 days old by the autopsist. | 

Now, Mr. Ross, you have the privilege of making a statement to this Jury, 
if you wish to. You have certain privileges given to you under the laws of the 
United States, namely that you don’t have to testify. In other words, I can’t put 
you on the stand here and tell you to testify like we did the other witnesses. You 
have to waive your rights and privileges and then make up your mind if you wish 
to testify. Do you understand? I can’t force you. Do you understand that ? 

DEFENDANT: Yes. | 

CORONER: Now, it’s my duty to tell you that whatever you say at this . 
hearing may be used against you and it can be used against you at any other 
hearings or trials of your case in court if such are deemed necessary. Do you 
understand that? Do you understand ? | 

DEFENDANT: What ? | 

CORONER: What I said. You have no lawyer in front of me. Do you wish 
to wait and consult a lawyer of your choice or have the court appoint you a lawyer 
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to represent you before you make a statement ? 

DEFENDANT: Yes. 

CORONER: Ali right. Gentlemen of the Jury, you may take the case. The 
fact that the defendant before you stands on his Constitutional rights and does 
not desire to testify at'this time should not prejudice you in your deliberations 
either for or against him. 

If from the evidence in this case you believe that Willie Ancrum came to 
his death as a result of accidentally inflicted wounds, you should bring in such 
a verdict. : 

If you believe from the evidence that Clarence Thomas Ross inflicted 
these injuries causing the death of Willie Ancrum in defense of his own life 
or bodily harm, or the life or bodily harm to any other individual, you may bring 
in a verdict of Justifiable Homicide. 

And further, if you believe from the evidence that Clarence Thomas Ross 
inflicted these injuries on Willie Ancrum causing his death in a malicious and 
capricious manner, or in the heat of passion, it is your duty then to hold him 
for the action of the Grand Jury. 

You may take the case. ; 

(Thereupon, the Coroner’s Jury retired to their room for deliberation, re- 
turning later the following verdict:) 

VERDICT OF THE CORONER’S JURY 

County of Washington, District of Columbia 

‘We believe that Clarence Thomas Ross is responsible for the death of 
Willie Ancrum and hold him for the action of the Grand Jury.’’ 

IN WITNESS WHEREOF, as well as the aforesaid Coroner as the Jurors 
aforesaid, have to the inquisition put their hands and seals on the day and year 
aforesaid and at the place aforesaid, 


“Signed: A. Magruder MacDonald, M.D. (L.S.) 
“Signed: Clarence J. Rowe (L.S.) 
‘Signed: Charles R. LaMay (L.S.) 
“Signed: Felix McDonald (L.S.) 


“Signed: William Tappan (L.S.) 
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“Signed: Edward N. Riley — ' (LS.) 





‘Signed: Charles Campbell, Sr. | (L.S8.) 
(Thereupon, the instant hearing was concluded.) | 
33 14 March 1958 | 


I, George E. Stone, Official Inquest Reporter for the Office of the Coroner, 
District of Columbia, do hereby certify that to the best of my ability the fore- 
going is an official and accurate transcript of the testimony taken and proceed- 
ings had before the Coroner of the District of Columbia, Inquest No. 23-872. 

/s/ George E. Stone 


/Filed April 25, 19587 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
VS. 
Clarence T. Ross, Defendant : 
PLEA OF DEFENDANT | 
On this 25th day of April, 1958, the defendant Clarence T. Ross, appearing 
in proper person and by his attorney, Edward J. Skeens, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. The defendant is granted ten days within which to file 
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Criminal No. 368-58 
Charge - Second Degree Murder 


appropriate motions. 
The defendant is remanded to the District Jail. 


Present: By direction of | 

United States Attorney RICHMOND B. KEECH | 

By Harold Titus Presiding Judge Criniinal Court # Two 
Assistant United States Attorney HARRY M. HULL, Clerk 

Roger Frye By /s/ C. J. Rumsay : 

Official Reporter Deputy Clerk 


[Filed June 18, 19587 | 
MOTION TO DISMISS THE INDICTMENT 
or in the alternative 
TO EXCLUDE AND SUPPRESS ALL OF THE EVIDENCE 
OBTAINED THROUGH THE CORONER’S INQUEST 


' 
i 
| 
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Comes now the defendant in this cause, by his court appointed counsel, 
and prays that an order be entered dismissing the indictment, or in the alter- 
native, that all of the evidence and the results thereof obtained through the 
Coroner’s Inquest be excluded and suppressed from the trial on said indictment 
and as ground therefor shows as follows: 

FACTS 
1. The defendant was arrested March 13, 1958 and charged with Homicide of 
one Willie Ancrum who died of a fractured skull as a result of an altercation. 
2. The same date defendant appeared in the U.S. Branch of the Municipal Court 
for the District of Columbia for preliminary hearing; the Court, having deter- 
mined that defendant was indigent, appointed John McDaniel, Esquire, as his 
counsel for purpose of the preliminary hearing; Whereupon, the Government 
having declared that it was not ready to proceed, the matter was continued. 
3. On March 14, 1958, the next day, while defendant was in custody of the Super- 
intendent of the District of Columbia Jail, the matter was set for a Coroner’s 
Inquest, and the defendant appeared without counsel. 
4. At the Inquest, the Coroner failed to inquire whether the defendant had re- 
tained or whether he had funds to retain counsel. Further, The Coroner failed 
to advise the defendant of his right to counsel, the nature of the proceedings, 
and the complaint against him, and of his right to a preliminary hearing to be 
held prior to the Coroner’s Inquest. Finally, the Coroner failed to inquire if 
defendant desired counsel and to allow a reasonable opportunity to consult with 
such counsel; or, on the other hand, upon determining that defendant is indigent, 
to refer the matter to the United States District Court for the appointment of 
counsel to represent him at every stage of the proceedings pending against him; 
and that defendant has right to be released on recognizance pending further pro- 
ceedings, and to fix bond. . . 
5. The Coroner’s Jury returned a verdict, same date, that Defendant is respon- 
sible for the death of Willie Ancrum and ‘‘hold’’ him for the action of the Grand 
jury. 
6. Defendant did not understand the nature of the proceedings against him with- 
out the advice of counsel and did not, expressly or impliedly, waive any of his 
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constitutional rights, to the assistance of counsel or otherwise. 
7. Between the time of the Coroners Inquest held on March 14, 1958 until the 
time when the Grand Jury returned the pending second degree murder indictment 
on April 21, 1958, defendant was restrained and denied of his freedom and liberty 
without due process of law, because he was not under lawful commitment. 
8. Edward J. Skeens, Esq. was appointed counsel for defendant in this cause by 
this Court on April 22, 1958. | 
ARGUMENT | 
The premises considered the defendant contends as follows: 
a) That he is entitled to the assistance of counsel at the Coroner’s inquest; 
b) That the Coroner’s Inquest is a quasi judicial-proceeding which authorizes 
continued restraint and commitment of the defendant pending Grand jury action; 
c) That the Coroner is a quasi judicial officer who is governed by the U. S. Con- 
stitution, the laws of the United States and the District of Colymbia, as well as 
the Federal Rules of Criminal Procedure; 
d) That the Coroner is a committing officer for the District of Columbia and 
he is required to comply in all respects with Rule 5 and 44, Federal Rules of 
Criminal Procedure as well as §11-1205, District of Columbia Code; and that 
the Coroner has failed to comply with same as shown above; | 
e) Defendant has been unlawfully deprived of his liberty without due process of 
law, to such an extent, that this Court has lost jurisdiction to proceed further 
against him; if not, all evidence and testimony must be excluded from the trial 
in this cause and permanently suppressed. ! 
AUTHORITIES RELIED UPON | 
- U.S. Constitution, 5th and 6th Amendments. 
Federal Rules of Crim. Procedure, Rules 5 and 44. 
District of Columbia Code, § 11-1205. | 
Johnson v. Zerbst, 304 U.S. 458, 58 S. Ct. 1019, 82 L. Ed. 1461, 
Neely v. United States, 79 U.S. App. D.C. 177, 144 F.2d 519. 


Wood v. United States, 75 U.S. App. D.C. 274, 128 F.2d 265. 


x**x ** eK K 


1 
2 
3 
4 


Whereupon the foregoing considered, the defendant prays as follows: 
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1. That the Court grant a hearing on the allegations made in this motion, and 
fix a date for such hearing; 

2. That the Court grant leave to the defendant to issue subpoenas without pre- 
payment of costs to appear at such hearing as follows: 

a) Record Clerk, D. C. Jail - who will testify concerning nature of the 
defendant’s commitment prior to indictment; 

b) Clerk, Municipal Court - who will testify and produce records of pre- 
liminary proceedings in his Court prior to the Inquest; 

c) Asst. U.S. Attorney assigned to cause in Municipal Court - who will 
testify concerning the representations made in Court in said cause prior to 
the Inquest; 

d) John McDaniel, Esq., Court appointed counsel for defendant in the 
Municipal Court, will testify concerning the status of his appointment; 

e) Dr. A. Magruder MacDonald, Coroner, - who will testify as to the in- 


quest held before him in this cause. 
3. That after a full hearing thereof, and giving consideration to argument of 


counsel, and discussion of authorities to be cited, the Court enter an order dis- 
missing the indictment in this cause, or in the alternative, to exclude all evi- 
dence obtained or resulting from the matters and evidence presented at the 
Coroner’s Inquest, and that the same be permanently suppressed. 

Respectfully submitted. 


/s/ Edward J. Skeens 
EDWARD J. SKEENS 
Attorney for Defendant 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing,.has been mailed postage pre- 
paid, to the United States Attorney, 3rd floor, U. S. Courthouse, D.C. 1, this 
17th day of June, 1958. 


/s/ Edward J. Skeens 
EDWARD J. SKEENS 
Attorney for Defendant 
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/Filed January 28, 19597 | 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
vs. 
CLARENCE T. ROSS 


Criminal No. 368-58 





Washington, D.C., July 18, 1958 
x* * * * *£ *£ * * = 
3 PROCEEDINGS 
THE COURT: Call the next matter. 
THE DEPUTY CLERK: The case of Clarence T. Ross, Criminal number 
388-58 . (sic) 
R. SKEENS: Ready for the defendant. 
THE DEPUTY CLERK: Motion to Dismiss the Indictment or in the al- 
ternative to exclude and suppress all of the evidence obtained through the Cor- 


! 
1 





oner’s Inquest. 

MR. OMALLEY: The Government is ready. 

MR. SKEENS: In this case I am aware of the fact your Honor has had an 
opportunity to read over the motion. I am prepared to produce the evidence on 
which I intend to rely in this case. I would like to proceed at this time. 

THE COURT: Well, the Court has had an opportunity to read the jacket, 
the motion, and to note the authorities which are cited. Particularly the one 
in this Circuit, the Neely case. ! 

The Court’s inquiry about this matter, at first blush, is this : this motion 
seems to proceed on the premise that the government will seek to introduce evi- 
dence obtained through the Coroner’s Inquest. Now just what is meant by ‘‘Evi- 
dence obtained through the Coroner’s Inquest”’ is another matter. But the motion 
is a two-pronged motion, one to dismiss the indictment or in the alternative to 
exclude and suppress all of the evidence obtained through the Coroner’s Inquest. 

a Well, the Court, at the outset, just on the basis of the reading of the motion, 
would raise the question immediately as to whether a motion to dismiss at this 
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juncture would be in order, because the motion is based upon the suppression 
of evidence, and the Court has no way of knowing what evidence the government 
will rely on at the trial, if it is evidence obtained through the Coroner’s Inquest 
or evidence of some other kind. 

MR. OMALLEY: I may represent to the Court in this matter that the 
defendant did not take the stand at the Coroner’s Inquest, your Honor, and there- 
fore as a practical matter there is absolutely nothing that was gained from him 
as a result of the Coroner’s Inquest. | 

THE COURT: Well, the Court is unable to know just what is meant by 
‘“‘Evidence obtained through the Coroner’s Inquest.’’ But even if there were 
evidence which the Court might feel should be suppressed, that in and of itself _ 
would hardly, in the Court’s opinion, now justify the dismissal of the indictment, 
because the Court would then be passing upon the question in advance as to 
whether the government might have evidence aside from anything obtained at 
the Coroner’s Inquest, and the Court would be foreclosing the government of 
its right to produce such evidence at the trial. 

So that, so far as the motion to dismiss the indictment is concerned, the 
Court feels that nothing on the face of the pleadings would justify that order by 
the Court. 

The Court will be glad to hear counsel on that. | 

MR. SKEENS: May I say first, for the record, your Honor, that the de- 
fendant most earnestly relies on the motion to dismiss the indictment. 

THE COURT: Well, I am not suggesting that you are not earnest. There 
is no question about that. It is the point that the Court has just raised. 

MR. SKEENS: I hope to explain to your Honor right now, before I put 
on the evidence as to why the indictment should be dismissed, and it has noth- 
ing to do as to the quantum of evidence that the government may have, either 
by granting or denying any motion to suppress. 

The defendant says that the motion to dismiss the indictment is in the 
nature of a writ of prohibition, prohibiting this Court from proceeding further 
against this defendant, because there has been a substantial deprivation of 
rights, granted to him by the Constitution and by the Federal Rules of Criminal 


Procedure. 
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More specifically, he says the indictment must be dismigsed because he 
has been denied that protection during the stage, any stage of a criminal pro- 
ceeding, which allows him an adequate time to prepare his case. 

The position of the defendant is that he has been denied this opportunity 
to prepare his case before the Coroner. | 

Let me Say this to your Honor: the evidence will ahise, as the transcript ~ 
when it will be introduced will show, that this defendant is charged with Second 
Degree Murder. It is a result of an altercation in his home on March first. 

The deceased went to the hospital, and after he got to the hospital the police got 
hold of the case and the defendant was arrested and charged with Assault with 
a Dangerous Weapon, in the Municipal Court. | 

After a hearing before the District Attorney the case was nol-prossed. 
Twelve days later the man died of a fractured skull. The defendant was rear- 
rested and brought before Judge Fickling on the 13th of March and charged with 
Second Degree Murder. The case was then continued by the government in 
order to give them an opportunity to present the case to the Coroner, which I 
say is a gross abuse of the preliminary hearing procedures and subverting 
them in order to take the defendant before the Coroner, who did not have coun- 
sel there, for a hearing on the matter as to the cause of death in this case, and 
which resulted in a commitment by the Coroner on the 14th of March, of the de- 

fendant, to the District of Columbia Jail, until he was indicted on April 
21st. | | 

The case in the Municipal Court at the preliminary hearing was dismissed. 
So you see, your Honor, the defendant has been committed here by an order of 
the Coroner from the 14th of March until the day he was indicted. That was the 
only thing that held him in jail. | 

I say if that proceeding is not in accordance with law his detention has been 
illegal. He has been deprived of the opportunity to adequately prepare his case. 
And what is the adequate preparation, your Honor? It is this: if he had counsel 
and had an opportunity to show that this deceased died from some other cause, 
other than this assault of this defendant, he wouldn’t even be held by the Coroner. 
That is the situation in such a case as this, your Honor, and I say that that isa 
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substantial deprivation, and I say this man does not have the opportunity to 
prepare his case at that stage. 

An opportunity to cross-examine the medical testimony presented before 
the Coroner, which this defendant had no comprehension of, as the transcript 
will show. Certainly the Coroner has no duty to appear as counsel for this 
defendant, which I don’t say he did. But I say he has a right to have his own 

lawyer there, which he didn’t. He was not advised of it. He is indigent. 
There was a proceeding here in which he was not allowed an opportunity to 
adequately prepare, and he has been held as a result of that hearing in the Dis- 
trict of Columbia Jail. | . | 

Insofar as their records show, as the testimony will show, he is being 
held as of today, even, as a result of that Coroner’s commitment since March 
14th until today, which is July 18, 1958. 

Now I say all of that, your Honor, constitutes the violations here in this 
case, which will show that this defendant has been so prejudiced in his rights 
-- regardless of whether he testified before the Coroner or not -- that he has 
been denied an opportunity to prepare at a stage of the proceeding which result- 
ed in his commitment; and further, he has been committed illegally because he 
has been denied an opportunity to obtain counsel and prepare for that hearing; 
and that he has actually been denied of his right to counsel which he has at 
that hearing, and as the Neely case holds, the Coroner is a committing magis- 
trate -- 

THE COURT: In the Neely case the defendant was not represent by coun- 
sel, 

MR. SKEENS: That is right. 

THE COURT: And it developed that the statements made were allowed 
to be used later. 

MR. SKEENS: Yes, sir. That was because the Coroner advised the de- 
fendant of his Constitutional rights. 

THE COURT: Now as to that matter, it seems to the Court that this is a 
matter that could await and should await the determination of the trial. If evi- 
dence is introduced -- and the Court is not anticipating -- if any evidence is 
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introduced which counsel contends should not be introduced aa should be ex- 
cluded, then the time would arise to make this motion. : 
MR. SKEENS: Your Honor, I recognize that, that the portion so far as 
the alternative to suppress is concerned, could be raised at the trial. But I 
say my motion goes further than that. It claims a Constitutional deprivation, 
which is collateral to the trial. I cannot introduce testimony as to what the 
United States Attorney did in Municipal Court, as to what the Coroner did. That 
is all collateral of what happened in this case, showing deprivation of his rights. 
Because what happened at the Coroner’s Inquest was that he has been denied an 
opportunity to prepare his case there. Whether the eer wants to use 





anything from there I say is immaterial. 
THE COURT: The Court has been presented with nothing to justify the 
10 motion to dismiss. The motion to dismiss is based upon the contention 
made by counsel, but there is nothing in this jurisdiction that points in that 
direction. ! 

MR. SKEENS: That is right. : 

THE COURT: The question in the Court’s opinion would be the question 
of the admissibility of the evidence, and that in the Court’s opinion would be 
a that would be presented at the trial. ! 

R. SKEENS: Now may I say with most respect to the ames that your 
Honor — misunderstands my position at this point. 

THE COURT: I don’t think so. 

MR. SKEENS: I am not talking about admissibility before the Coroner. 

THE COURT: The Court understands you. 

MR. SKEENS: I am saying Johnson, and powell, versus: Alabama, are 
the issue in this case, and that is that the defendant has been' deprived of some 
constitutional rights which he has been guaranteed also by the Federal Rules 
of Procedure. | 

THE COURT: Have you a case exactly in point, in this situation? If you 

_ have, the Court would be interested to hear it. 
MR. SKEENS: There is no case exactly in point. The only case involving 
! 11 the Coroner is the Neely case. 
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THE COURT: The Neely case doesn’t touch -- 

MR. SKEENS: I agree with that. The Neely case holds -- and it supports 
me -- it says the Coroner is a quasi-judicial officer. I say that is an important 
part of my motion. I say that the Coroner, being a quasi-judicial officer, has a 
right to advise every probable defendant of his Constitutional rights, which 
includes not only the right not to make a statement against himself but that the 
right that he has to the assistance of counsel in determining whether he is indi- 
gent, and give him an opportunity to obtain counsel if he doesn’t have one, and if 
he can’t afford one the District should make application to have one appointed 
for him in the Coroner’s Inquest. That has nothing to do with evidence, your 
Honor. This is concerning a Constitutional right. 

THE COURT: Well, the Court will hear the government. The Court has 
indicated its attitude on this matter. I will hear the government. Are you fin- 


ished ? ; 
MR. SKEENS: Well at this point I would just like to present my evidence 


for the record. 

THE COURT: I didn’t mean to stop you. I thought you were finished. 

MR. SKEENS: I would like an opportunity to present these witnesses at 
this time and develop my record, so that if this motion to dismiss is denied I 

will have an adequate record. Because this cannot be developed at trial. 
It is a collateral thing to the trial. 

THE COURT: We will hear counsel for the government. 

MR. OMALLEY: May it please the Court, the government is of the same 
position that it has heard the Court is of, that the defendant has no Constitutional 
right as to a preliminary hearing, as such; that the conduct of the Coroner is 
provided for by Statute. 

Mr. Skeens overlooked the fact that between the first apparent preliminary 
hearing or opportunity for it in Municipal Court, and now there was a return of 
an indictment by the Grand Jury. 

The government is of the position that nothing illegal has been done, and 
that if stretching one’s imagination we were to infer that something illegal had 
been done, there has been no injury done to the defendant as a result of it, be- 


cause nothing was gained therefrom. 
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The government feels that the motion should be denied in both alterna- 
tives. : 

THE COURT: Well, the Court has asked counsel if he has anything speci- 
fic in way of authority, and counsel has stated that he does not, and he relies on 
these analagous cases. The Court is unable to apply these cases to this situ- 

ation. The Court is unable to see that, by analogy, they stand for the prop- 
osition for which counsel urges the Court to take, namely, to: dismiss the indict- 
ment. 
The Court has already stated that the alternative motion to exclude and 

suppress the evidence is a motion that is made without reference to the record 
that will be made at the trial, and cannot be ruled upon by the Court at this time. 

In the absence of any specific authority to support the motion to dismiss 
the indictment, the Court is constrained to overrule the motion. The Court is 
not persuaded that the motion to dismiss the indictment should be granted. 

You have made your record, and you can make any further record you wish 
to ae if you desire to do so. ! 

R. SKEENS: I would like to call the witnesses who are present in Court 
and who would have testified, had I been allowed to have a hearing on the allega- 
tions that I made in my motion. 

I believe Doctor Magruder MacDonald is here; is that correct, sir ? 

DOCTOR MacDONALD: Here. Here. ! 

MR. SKEENS: And Mr. John McDaniel, the Attorney appointed in Municipal 
Court, is here. I have a record here from the Municipal Court that the U.S. 
Attorney and I were going to stipulate to, the Assistant Attorney who actually 

nol-prossed the case in Municipal Court is here. : 

All of those witnesses would have testified in support a the allegations 
made in the motion. 

THE COURT: Well, the Court, out of an abundance of caution, feels that 
perhaps the record should be made, and that the defendant should be permitted 
to place these witnesses on the stand for the purpose of making a record. 

The Court will permit counsel to do that. You may call these witnesses 


and have them sworn and testify. 
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I 
1 





15 


34 


MR. SKEENS: Thank you, your Honor. First of all, I believe Mr. OMal- 
ley and I will stipulate that this case concerning the Second Degree Murder case 
first came into the Municipal Court on March 13, 1958. Mr. OMalley, you will 
stipulate to that ? 

MR. OMALLEY: I will stipulate to the record from Municipal Court and 
what is contained therein. 

MR. SKEENS: I will read that now: | 

‘U.S. Number 1602-58. U.S. versus Clarence Thomas Ross, Com- 
plaint Second Degree Murder, court-appointed attorney McDaniel; Witnesses, 
Willie Ancrum, Lyle Jackson, Freeman E. Wood, Henry H. Wesley; Continued 
March 13, 1958, to March 25, 1958, Government, Bond $50,000.”’ And the 
initials of the Judge. 

And now I would like to call a representative from the District of Columbia 
jail as a witness. 

Whereupon 

RALPH E. GREEN 
was called as a witness for and on behalf of the Defendant and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Skeens: 

Q. Will you please state your full name and your employment for the rec- 
ord? A. Ralph E. Green, Assistant Identification Officer, D.C. Jail. 

Q. And sir, in your capacity as the Assistant Identification Officer, do you 
have certain records with you concerning Clarence T. Ross, the defendant in 
this case? A. I do. . 

.Q. Now, sir, turning to the commitments in this case, will you please 
read from your first commitment showing how the defendant was restrained at 
the District of Columbia jail? A. Do you want me to show it to the Court. 

.Q. Just read it. A. ‘In the Municipal Court, District of Columbia, _ 
Criminal Division, the case U. S. 1602-58, the Superintendent, District of Co- 
lumbia Jail. Received into your custody the body of Clarence Thomas Ross, 
herewith sent by the Municipal Court, brought before the Court and charged 
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_ upon the oath of Willia Ancrum, with Second Degree Murder, and to be com- 
16 mitted to a jail-type institution for a further hearing.’’ The date is 3-25-58. 
Bond set at $50,000. | 
Q. That was a commitment by a Judge of the Municipal Court? A. That was 
the Municipal Court, Criminal Division, that is right. 
Q. And did that case number 1602-58, subsequently was it nol-prossed ac- 
cording to your records? A. I have a record here from the Court, ‘‘Nol-prossed 
on March 25, 1958.7’ | 
Q. Now prior to that nol-pros was there another commitment come in on 
Clarence T. Ross on your file? A. That is right. Coroner’s Commitment, 
case 23-872, he was taken before the Coroner on the 14th of March, 1958, and 
was being held for further orders of the Grand Jury, District of Columbia. 
Q. And that was March 14, 1958? A. March 14, 1958, yes sir. 
Q. And is that the sole commitment upon which the defendant had been 
held from March 14, 1958 until the day he was indicted? A. Yes, sir, that is 
right. | 
17 Q. And who signed that commitment? A. The Coroner, I can’t under- 
stand this writing on here. I can’t make out what it is. It looks like MacDonald 





on the end. | 


THE COURT: Well, you will probably stipulate it was the Coroner. 
THE WITNESS: It has the Coroner’s name underneath it, 
MR. SKEENS: A. Magruder MacDonald ? 

THE WITNESS: Yes, sir. 
MR. SKEENS: That is all. 
MR. OMALLEY: No questions. 

(Witness excused.) 
MR. SKEENS: Call Mr. McDaniel to the stand. 

Whereupon, 

JOHN McDANIEL | 
was called as a witness for and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: i 

DIRECT EXAMINATION 














18 


36 

BY MR. SKEENS: 

Q. Will you please state your full name and occupation for the record? 
A. John McDaniel. I am an attorney, Member of the Bar, of the District of. 
Columbia, United States District Court. we 

Q. And were you so admitted on March 13, 1958? A. I was admitted 
prior to that time. 

Q. Did you have occasion to be in the Criminal Division of Municipal 
Court on March 18, 1958, concerning the case of Clarence T. Ross? A. Yes, 
sir. 

Q. What happened there? A. On the occasion of that date I was appointed 
by Judge Austin T. Fickling to represent Mr. Ross, in a case, the caption, I 
think, he was charged with Second Degree Murder in an Information filed by 
the U.S. Attorney’s Office. 

Q. Now was the preliminary hearing ever held on that date there in that 
case? A. No. 

Q. What was the reason? A. There was a request for a continuance by 
the government for the purpose of permitting the Coroner to hold an inquest. 

.Q. Yes. Were you advised of any inquest being held, or were you pres- 
ent at any inquest representing this defendant? A. No, I was not. 

Q. Would you give a reason why you were not? A. Well, one reason is 
I had no knowledge of it. That is number one. The second reason is that I 


_ was advised by Officer Foran, who is a member of the Metropolitan Police 
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Force, assigned to Number 4 Precinct, that this defendant had obtained 
counsel of his own choice, and that there was no further need for my being con- 
nected with or involved in this case. 

_ Q. And you considered your appointment as being discharged on March 
13, 1958, in Municipal Court? A. Well, no. I had a duty to the Court, to Mu- 
nicipal Court, for any further proceeding, until I was allowed to withdraw. But 
I could not make any other affirmative move, other than to appear in Municipal 
Court when and if he came back to the Municipal Court. 

Q. Did anything else happen there on that day other than the continuance 
and bond being fixed by the defendant? A. I might say for the record that I 
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think Assistant U.S. Attorney Wilson requested no bond be set. At that time 
I objected, based on the fact that this statute permits the denial of bond only 
in capital offenses. The government by way of information was only attempt- 
ing to hold this defendant as a second degree murderer. Ot course, the Judge 
set a bond of $50,000 and I objected to the amount of the bond and indicated to 
the Court the facts as I knew them, that the defendant had given me, and that I 
had learned from the officer, as to the incident occurred. ! 

Q. Now this case was nol-prossed on March 25, 1958. Were you advised 

of that factor? Were you present in court? A.I knew nothing of the fact 
it was nol-prossed. 

Q. You knew nothing of what happened before the Coroner ? A. No, I 
don’t know anything about that. , | 

MR. SKEENS: No further questions, your Honor. | 

CROSS-EXAMINATION 

By Mr. O™Malley: | | 

Q. Mr. McDaniels, when this case was indicted and| came over here, 
you would have no occasion to come over here from Municipal Court, would 
you? A. No. My appointment did not extend that far. | 

Q. Your appointment just extended to anything that happened in Municipal 
Court as regards this defendant on the charge; is that right ? A. That is what 
I understood. I didn’t know. | 

Q. Now before the defendant was brought into open Court he was in the 
custody of the U.S. Marshal, was he not? A. He was. 

Q. And he was present in Court at the time bond was set? A. That is 
right. 


MR. O*MALLEY: No further susattons, your Honor. 
(Witness excused.) | 

MR. SKEENS: Cail to the stand Doctor Magruder MacDonald. 
Whereupon, 





DR. A. MAGRUDER MacDONALD 
was called to the stand as a witness for and on behalf of the Defendant and, 
having been first duly sworn, was examined and testified as follows: 


| 
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DIRECT EXAMINATION 

By Mr. Skeens: 

Q. Now, Doctor, would you please give your full name and occupation 
for the record? A. A. Magruder MacDonald. I am a practicing physician, 
and Coroner for the District of Columbia. . 

.Q. And how long have you been Coroner for the District of Columbia, 
sir? A. I think my appointment was in 1934. 

Q. Since then you have presided at practically most of the Coroner’s 
inquests held since that time, since your appointment, under your jurisdiction? 
A. The majority. 

Q. And you were the presiding coroner in the case of Willie Ancrum, 
deceased, Case No. 23-872; isnt that correct? A. Yes. According to the 
record here (indicating). 

Q. Do you have the original transcript of that proceeding with you? A. 


Yes, sir. | . 
Q. Now, sir, if you would, I would like you to certify that the copy that I 


have is an original of that copy, and I intend to offer the copy into evidence. 
A. I can* do that, unless I read it. 

MR. OMALLEY: I object. 

BY MR. SKEENS: 

Q. Do you have with you the original transcript of the proceedings before 
the coroner? A. Yes. 

Q. And that is part of the record in your case? A. That is the record in 
the case, yes sir. 

Q. And you normally keep them as part of your proceedings in the cor- 
oner’s office? A. We do. 

Q. And you assign a case number to each case? A. That is correct. 

Q. And that is required to be prepared by the District of Columbia Code; 
isn’t that correct? A. That is correct. 

MR. SKEENS: At this time, your Honor, I offer into evidence the original 
of the Coroner’s inquest. _ 

MR. OMALLEY: Objection, your Honor. 
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MR. SKEENS: As part of the record in this case. | 

THE COURT: Well, I will allow a substitute to be made.. 

MR, SKEENS: I offered it to the United States Attorney, so he could com- 
pare the copy with the original. I offer it. | 

MR. OMALLEY; I don’t think it proper to put the entire record in. If 
there are excerpts he wants -- 

THE COURT: We will let the record stand. 

MR. SKEENS: The copy will stand admitted, your Honor? 

THE COURT: Now, just a moment. There must be material in this that 
doesn’t bear on any -- | 

R. SKEENS (Interposing): In a proper understanding, think the entire 
eee should be marked. 

THE COURT: For what reason? 

R. SKEENS: I am going to ask the doctor on parts of : as soon as it is 
identified. 

THE COURT: Well, now, the part you are going to question him on would 
be properly introduced. There may be formal matters there that has no bear- 
ing on the contention you are making here. The court is endeavoring to assist 
you in making a record. If you are going to make any point of this, the Court 
feels it should be reduced as much as possible. The Court feels that any perti- 
nent aye pertinent to any issues in this case, may be introduced. 

R. SKEENS: Your Honor, this is a transcript of only 33 pages. 

THE COURT: There must be material in it that has no bearing on this 
particular situation. 

MR. SKEENS: I say it is all material because it relates to the medical 
er asked during the case and the questions that were asked by the defend- 
ant indicating the position that I have made in the oral statements I made to your 
Honor. 

THE COURT: The point you are making with respect to the proceedings 
before the Coroner are set forth, and there isn’t anything about medical evi- 
dence in your motion, or no reference to it under the captioned facts in your 








| 


motion. | 
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40 
MR. SKEENS: I know. But I want to show just exactly how the defendant 
understood what was going on before the coroner. The best way to show it is 
by admitting this 33-page transcript. 
THE COURT: I don’t agree with that. I don’t think it is necessary to go 
into the whole matter, to raise the question that the defendant was not repre- 


sented by any counsel, | | 
MR. SKEENS: Well, your Honor, I don’t believe it is necessary for me to 


_ except the Court’s ruling. Your Honor will not admit it in whole ? 


THE COURT: Not in whole, no. If there is any pertinent part you can 
submit, then the Court will pass upon it. Unless you do that, the Court will -- 

By Mr. Skeens: . 

Q. Doctor MacDonald, do you have any specific recollection of this hear- 
ing that was held before you on March 14, 1958, or do you have to refer to the 
transcript before you? A. I will have to refer to the records. 

Q. All right, sir. If you have no specific recollection could you turn to 
page 2 of the transcript and I direct your attention to a question you asked con- 
cerning the statement that was made to the defendant, your first statement, in 
there. Now, sir, is there anything there or anywhere else in the proceeding 
that you asked the defendant whether he had counsel? Did you ever ask him 
that? A. In looking over the transcript I did not ask him the question. I saw 
that he was not represented by counsel, and I said, ‘“You are not represented 
by counsel’ ? 

Q. Yes. So then you didn’t know whether he had an attorney or not; isn’t 
that correct? You just observed that he had no lawyer with him? A. That is 
right. 

Q. And you felt it was not your duty to inquire as to whether he had a 


_ lawyer? A. I felt, my experience, if he had had an attorney there I would have 
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recognized the attorney. Not having one, I recognized the fact he was not 
represented by counsel. : 

Q. You felt that the fact the lawyer was not there -- | 

MR. OMALLEY: I object to the characterization. This is counsel’s wit- 
ness. I think he ought to ask questions and not give the answers. 
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THE COURT: Proceed with the questions and avoid leading questions, 
Make your record. ! 

By Mr. Skeens: | 

Q. Now, sir, not having seen any attorney in the court in your coroner’s 
headquarters there, did you feel it was your obligation to determine whether 
or not the defendant had funds to hire a lawyer? | 

MR, OMALLEY: Objection. | 

THE COURT: Well, he may answer the question. | 

THE WITNESS: I have no means of providing counsel for people that are 
brought before me on account of a death in which we have a hearing to deter- 
mine the circumstances under which this individual came to his death, and if 
an individual or individuals are responsible for the death the’ jury by their 
oath then holds them for the action of the authorities. | 

Q. Yes. And on that jury verdict in this case you heard the testimony 
that you had issued a commitment authorizing the confining of this defendant 

in the District of Columbia Jail as of March 14th? A. Yes, that is part 


| 
' 
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of the record. I have a copy of the commitment here. ! 

Q. So then it was your commitment, on your commitment that he was 
restrained in the District of Columbia Jail, at least as of March 14th, on until 
he was indicted; isn’t that correct? A. Until the proper action was taken by 
the Court. ! 

Q. Yes. Now do you regard it as your duty to advise the defendant that 
he has a right to a lawyer at the Coroner’s Inquest? A. I did. And in refer- 
ence to making a statement to the jury. : 

Q. But you did not advise him of his right to have a lawyer before the 
Coroner, did you? Your mere statement was, if I believe you -- I believe you 
are looking for page 31, where you told the defendant: 

‘“‘The Coroner. Now, it’s my duty to tell you that whatever you say at 
this hearing may be used against you and it can be used against you at any other 
hearings or trials of your case in court if such are deemed hecessary. Do you 
understand that ? Do you understand ? 

‘‘Defendant: What ? 
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28 ‘‘The Coroner. WhatI said. You have no lawyer in front of me. Do you 
wish to wait and consult a lawyer of your choice or have the court appoint you 
a lawyer to represent you before you make a statement ?”’ 

Now is that the sole statement you made to the defendant at the hearing 
concerning your advice that you gave him to his right to counsel? A. No. It 
started on page 30. . 

Q. All right, sir. What did you tell him there? A. ‘‘Now, Mr. Ross, 
you have the privilege of making a statement to this jury, if you wish to. You 
have certain privileges given to you under the laws of the United States, namely 
that you don’t have to testify. In other words, I can’t put you on the stand here 
and tell you to testify like we did the other witnesses. You have to waive your 
rights and privileges and then make up your mind if you wish to testify. Do 
you understand? I can’t force you. Do you understand that? And the defend- 
ant says ‘Yes’. (Continuing) ‘“‘The Coroner. Now it's my duty to tell you 
that whatever you Say at this hearing may be used against you and it can be 
used against you at any other hearings or trials of your case in court if such 

_ are deemed necessary. Do you understand that? Do you understand?’’ Then 

29 the defendant said ‘‘What?’” ThenI said, as follows: ‘‘The Coroner. 
What I said. You have no lawyer in front of me. Do you wish to wait and con- 
sult a lawyer of your choice or have the court appoint you a lawyer to repre- 
sent you before you make a statement ?’’ He said, ‘‘Yes.’’ 

Q. Now this statement you made after all of the witnesses had testified 
already? A. And I gave him an opportunity to make a statement if he so de- 
sired, and warned him of his rights if he did make such a statement. 

Q. That was after all the witnesses had testified before you? A. That 
is right. 

Q. But you never told him that he was entitled to a lawyer at the hearing 
at the Coroner’s Inquest, did you? A. No. By precedent he is not entitled to 
it. He may have one. But it is not compulsory and it is not necessary even 
for the District Attorney to appear before the Coroner at a hearing. 

-Q. You realize when you issued that commitment you were a committing 
magistrate? A. Oh yes. 
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Q. As a committing magistrate isn’t it your duty to advise this defendant 
or probable defendant of his right to counsel at your hearing ? A. We permit 
him to have counsel if he so desires. | 

Q. Yes. But you don’t appoint him? A. No. ButI warn him that he 
should consult a lawyer if he wishes to make a statement. | 

Q. And you don’t ask him if he wants one? A. No. 

Q. And you didn’t determine whether he was indigent ot not, did you ? 
A. Oh no. | 

Q. Now, sir, to refresh your recollection, you will recall that the de- 
ceased, Willie Ancrum, was injured in this case on March Ist, and he died on 
March 13th; isn’t that correct? A. The Police Incidental states that this man -- 

Q. You may read it, sir. A. The Police Incidental states: ‘Willie An- 
crum, colored, male, 34 years, of 1334 Union Street, Southwest, reports that 
about 8:00 P.M., March 1, 1958, during an altercation in front room of 619 
Eye Street, Southwest, he was struck about the head with a stick held in the 
hands of Clarence T. Ross, colored, male, 41 years, of 619 Eye Street, South- 

west. Willie Ancrum transported to D. C. General Hospital in a private 
auto and treated there by Doctor Daviglus, of D. C. General staff, for a lacer- 
ation to the scalp, condition not serious and released. ! 

“‘About 2:45 P.M., March 12, 1958, Willie Ancrum was removed from 
1334-Union Street, Southwest, in Rescue Squad Ambulance No. 1 to D. C. Gen- 
eral Hospital where treated and admitted by staff Doctor sa for possible 
meningitis and a brain abscess, condition critical. | 

‘Willie Ancrum was pronounced dead at 6:20 A.M., March 18, 1958, by 
Doctor Edward Jones of D. C. General Hospital staff. Body to D. C. Morgue.’’ 

Q. So then, sir, there was an eleven or twelve-day interval from the time 
that Ross struck the deceased until he met his death on the 12th? A. Accord- 
ing to the Incidental, yes. | 

MR. OMALLEY: I don’ see the materiality. | 

THE COURT: Let it go in the record. | 

By Mr. Skeens: 

Q. If Ross could develop to your satisfaction at the inquest that the de- 
ceased Ancrum met his death from something other than the blow that he 
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attributed to the deceased on March Ist, then he would not have been responsi- 
ble for that death; isn’t that true ? | 

MR. OMALLEY: Objection. 

THE COURT: I will allow the witness to answer, if he can. 

THE WITNESS: The information which was presented to the coroner was 
obtained by the investigating officers of the Police Department. This man re- 
ported his injury and they consulted and talked to the witnesses that are avail- 
able and brought them to me for a hearing. 

Q. Yes? 

THE WITNESS: If there were any other additional witnesses that were 
available and had been made known to the Police Department by Mr. Ross, in 
this case,they would have appeared there too. 

By Mr. Skeens: 

.Q. Yes. So you were not aware when you had this case that the deceased 
Willie Ancrum was in the District of Columbia Jail and suffered from epileptic 
seizures there, were you? A. Ohno. 


Q. And isn’t it possible that he could have died from those epileptic 
seizures on the 13th and not from the assault of Ross? Isn’t that true ? 
MR. OMALLEY: Objection. 


THE COURT: I think that is calling for expert -- . 

MR. SKEENS: What I am trying to develop, your Honor -- 

THE COURT: The Court understands what you are trying to develop. 

MR. SKEENS: Let me ask it again. 

- THE COURT: You have asked it. You may repeat if you wish. 

By Mr. Skeens: 

.Q. Doctor MacDonald, regardless of what you heard in this case so far, 
or at the hearing, if at that time the defendant was able to produce evidence that 
the death resulted from something else, other than the blow that the deceased 
sustained on March ist, then he would not have been responsible for the death 
of Willie Ancrum, and your jury would not have returned a verdict, isn’t that 
correct, that he was responsible? A. We didn’t have any such evidence before 
us. 
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Q. There was no such evidence? A. No. The evideuce was introduced 
by the attending doctor at the hospital and by the autopsy. ! 

Q. Now there was substantial testimony throughout this inquest as shown 
by the transcript that that question had been gone into, as to what caused the 
death of Willie Ancrum? A. Yes. ! 

Q. And there was questions asked of the doctors by the defendant con- 
cerning whether it was from a fractured skull; isn’t that correct ? A. Well, 
he was given permission to ask any question that he so desired after each wit- 
ness testified. Now I don’t remember what specific questions that he asked of 
each witness. But he was given that opportunity to inquire. | 

Q. On page 7, sir, when the first witness got through testifying, the de- 
fendant, instead of asking the witness a question, began to make a statement; 
isn’t that correct? A. Let me see. ‘‘Any questions you wish to ask the doc- 
tor? Defendant: He said that he come on Tuesday, he was supposed to be dead 
Tuesday. I was fighting with him --.’’ Then I said, ‘‘Waita minute now.’’ 

Q. Now you interrupted him because he was not asking a question, isnt 
that right? A. That is right. | 

Q. All right. So then he never did get to ask but one question, later on 
down on page 7: ‘‘That was the first time you seen him, when he come in the 
hospital ?’? Then you answered the question for the witness: ‘‘He hadn’t seen 

him at that time. We have information, of course, that this altercation 
that you had first with him was on March the Ist, and that subsequently you 
went to court on that. The case was dismissed out of court. Right ?’’ 

‘Defendant: Yes, sir.’’ i 

_ The fact is, that case was the one that I mentioned to the court on March 
1st, was assault with a dangerous weapon; isn’t that right ? When you made that 





statement here on page seven? 
MR. OMALLEY: Objection. 
THE COURT: He may answer the question. | 
THE WITNESS: Yes, that is the statement I made. | 
By Mr. Skeens: ! 
Q. The defendant had been charged with assault with a dangerous weapon ? 
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A. I didn’t know what he had been charged with. I knew he had been to court. 

Q. But the case was dismissed? A. I don’t know. 

Q. You say here? A. Oh yes, the case was dismissed out of court. I 
asked him if that was right. Somebody gave me that information. 

Q. Now then, Doctor Holland testified substantially that the defendant died 
of a depression in his skull which was a result of a blow. Isn’t that the sub- 
stance of his testimony? A. I will have to read his testimony. I think it is 
rather long. . 

MR. OMALLEY: I don’ see the materiality. I object. 

THE COURT: He may answer the question. 

THE WITNESS: On page nine we asked him about a depression. We asked 
him: ‘‘How extensive was this depression?’’? He answered: ‘It was not -- not 
a marked depression at all. There was no question in my mind but what there 
was a depressed skull fracture. But the extent of depression was not marked. 
I would say a moderate depression. 

‘Question. But it showed signs of an intra-cranial hemorrhage ? 

‘“‘Answer. In my opinion, it did not. 

‘Question. Why did he have these convulsive seizures ? 

‘‘Answer. In my opinion the situation was this: we had evidence of cran- 
ial trauma, the injury to the head. We had no idea exactly as to the nature of 

37 the injury although we could see the point at which -- where it had been 
directed, namely, the depressed fracture. There was no evidence of pressure. 
On examination of the eyes with an opthalmoscope the primeal gland which is a 
little calcified spot, we could see was on x-ray at times and was present here, 
was exactly in the mid-line, indicating in most cases that there is no large 
mass displacing the brain. The spinal fluid pressure was normal. There was 
no paralysis from the opposite side from the point of injury. It was, therefore, 
my opinion that the convulsions as they often do in such cases, resulted from 
an irritation or bruising of the brain under the site of the depressed fracture. 
And since the patient was in almost continual convulsions at the time when I 
saw him, and it took us a number of hours to control these convulsions with 
medicines, that he was an extremely poor operative risk at that time as anes- 
thesia in such cases will often take -- the anesthesia itself will often take the 
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life of the patient regardless of what is done in surgery.’’ : 
Q. Do you think from your knowledge of that hearing and the defendant 

being at the inquest there, do you think that he was competent to cross-exam- 

ine that doctor on what he just gave ? | 
38 MR. OMALLEY: Objection. 

THE COURT: He may answer. 

THE WITNESS: I had no way of determining his ee 

By Mr. Skeens: _ | 

Q. All right, sir, looking at page twelve of the transcript, where you 





permitted the defendant to ask questions: 


‘Defendant: Doctor, you say that the cause of his brain faite was from 
depression? ! 


‘“‘Answer. That was my opinion. 
‘Question. But it wasn’t from a blow? 


‘“‘Answer. Well, of course a depression in the skull is almost always 


caused by a blow. | 


‘Question. A direct blow in order to cause a fracture 2 
‘‘Answer. I’m sorry, I didn’t understand. 
‘Question. In order for a person to have a direct blow -- could I, could 


I be hit on this side -- be hit on the head on this side and cause a fracture on 


this side ? 
‘“‘Answer. I would not think so.’’ | 
39 Then you interposed: ‘If you received a blow as indicated by the aueetion 


here, on the left side, you still could have a brain injury on the right side ? 

The answer: ‘Yes, yes, I could but you would not have the depressed 
fracture.’”’ . | . 

And so on it went, and the defendant never did ask any more questions, 
did he? A. I will have to read it to see. No, no more questions of the doctor. 

Q. And this was all on the critical point of whether or not the depression 
in the skull of the deceased was caused by this defendant, which the jury by its 
verdict found this defendant was responsible for the death of Willie Ancrum; 
isn’t that correct? A. That is correct. | 
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Q. Yes. Now, sir, with reference to the witness, Private Thomas F. 
Foran, his testimony began on Page 13, and when he concluded testifying on 
page 16 of the transcript, the transcript doesn’t show that you permitted the 
defendant or even asked him if he wanted to cross-examine; isn’t that true ? 
A. No. On page 16, nine lines from the bottom: ‘‘The Coroner. Do you 
wish to ask the officer any questions? (None indicated by Defendant). 

Q. Where does that appear? A. I said the ninth line from the bottom. 

Q. Yes, yes? A. IfI counted right. The ninth, yes. 

THE COURT: Proceed with your examination. And please conclude this 
matter. 

By Mr. Skeens: 

Q. And that was the same response in regard to the next witness as 
shown on page 21, isn’t that right, the next witness being Freeman Wood? A. 
Yes, the same question was asked. 

Q. He just indicated he had nothing further; is that right? A. ‘‘None 
Indicated.’’ 

Q. And then Lillian Jackson testified, beginning on page 21. She con- 
cluded on page 26 and you asked if he wanted to ask any questions and the de- 
fendant said ‘‘No, sir’? A. Yes. That starts at the bottom of that page. 

Q. And with reference to the witness, Detective Kenneth Cones, begin- 
ning on page 27 and ending on 29, you asked if he wanted to ask any question 
on page 29 and the defendant said no? A. That is right. 

Q. Then you got into colloquy with the defendant on page 29, where you 
asked the defendant: ‘‘Do you wish to ask him any questions ? 

‘Defendant. Any blow I could have struck with that --’’ And then you 


interposed and said: ‘‘The Coroner. Wait a minute. Wait a minute now, don’t 


tell me anything. What do you want to know? Just ask me what you want to 
know. 


‘‘Defendant. You were saying the cause of his death was a fractured skull. 

‘Coroner. That’s right, a fractured skull. A fracture of the skull, 3 and 
a half inches long, extending from the parietal bone on the right side into the 
occipital bone, which is the bone here in the back of the head (indicating )’ 
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Now do you think the defendant understood what you were telling him there? 
MR. OMALLEY: Objection. | : 
THE COURT: The witness may answer, if he knows. | 
By Mr. Skeens: | 
Q. When you were telling him about the occipital bone ? ' ‘A. I was trying 

to explain to him, and I believe he understood what I said. 
Q. Continuing your statement: ‘‘Of course, there were these healing lac- 
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erations also in the scalp. Does that explain it to you? | 

‘“‘Answer. No, I believe it -- | 

“Coroner. Wait a minute, don’t make a statement. I’1l give you all the 
opportunity in the world to make a statement, but under the right conditions. Do 
you want to ask any more questions ? : 

‘‘Defendant. About what you’re talking about ?”" Now is! that an indication 
to you that the defendant knew what was going on down there at your Coroner’s 
Inquest? A. No, I don’t think so. | 

Q. Then the defendant continued with spines on page 50: 

‘Defendant. Couldn’t the doctors have found that on March 1st -- on March 
ond, when he went to the hospital ? 

‘‘Coroner. I don’t know what they found. They treated and released him 
from the hospital. That’s all I know. 

‘Defendant. Because a fracture of the skull that big that you stated, they 
would have found on March 2nd, when he went to the hospital fn they wouldn’t 
have turned him loose. ! 

‘Coroner. I don’t know. I don’t know what the doctors found on examin- 
ation. I can’t answer the question. I know we found it at this, time. It’s old. 

A clot that was found in the brain and was beginning to liquefy. It was 
that old, estimated to be ten days old by the autopsist.”’ : 

Then you made a statement, but you said ‘1 can’t answer the question’’. 


A. I couldn’t, because there was no testimony about the original injury at the 
time of admission to the hospital. ! 

.Q. Then you made a statement which the jury of course ikea, as read 
above: ‘I don’t know. I don’t know what the doctors found on examination. I 
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50 
can’t answer the question. I knew we found it at this time. It’s old. A clot 
that was found in the brain and was beginning to liquefy. It was that old, esti- 
mated to be ten days old by the autopsist.”” 

The jury heard that statement; right? A. Sure. 

-Q. Then you began making your final statement to Mr. Ross, where you 
told him he had the privilege of making a statement, and that he didn’t have to 
testify, and that if he did it could be used against him. 

Now, sir, asking about the verdict here: Isn’t it true that the District of 

Columbia Code requires the jury to make a verdict of homicide, either 
manslaughter or murder, before it can be certified to the Grand Jury? A. Not 
the Coroner’s jury. ; 

Q. Yes, the Coroner’s jury? A. No, sir. 

Q. Aren’t you required to make that kind of verdict before you can issue 
a commitment lawfully in this case? A. No, sir. 

Q. May I have your Code at this point ? 

THE COURT: If you are referring to the Code you may refer to the Code. 
You are not going to argue law with this man. Make your record. 

By Mr. Skeens: _ 

Q. Actually, then, you didn’t tell the jury in your charge that they should 
make a finding of either manslaughter or murder, did you? A. No, sir. I told 
them they were governed by their oath to determine where, when, how and after 
what manner the deceased came to his death, and if a person or persons were 
responsible for that death to hold them for the action of the Grand Jury. 

That is the oath that they are governed by, and not governed by statute. 
The question of the degree of the crime is to my understanding determined by 
the Grand Jury. ; 

Q. You told the jury this. You said: 

‘If you believe from the evidence that Clarence Thomas Ross inflicted 
these injuries causing the death of Willie Ancrum in defense of his own life 
or bodily harm, or the life or bodily harm to any other individual, you may 
bring in a verdict of Justifiable Homicide’*? A. Yes. 

Q. ‘And further, if you believe from the evidence that Clarence Thomas 
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Ross inflicted these injuries on Willie Ancrum causing his death in a malicious 
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and capricious manner, or in the heat of passion, it is your duty then to hold 
him for the action of the Grand Jury.’’ A. That is right. ! 
Q. On that charge they made a finding he is eee for the death 
of Willie Ancrum and hold him for the action of the Grand jury on Page 32 of the 
transcript? A. Yes, ir. Right.(sic) 
Q. You issued the commitment on the basis of that wevalet, sir? A. I did. 
Q. And you recognized that they did not make a ee of manslaughter or 
murder; isn’t that correct? A. That is correct. 
MR. SKEENS: That is all. 
CROSS-EXAMINATION 
BY MR. OMALLEY: — | 
Q. Doctor MacDonald, you testified in answer to counsel's questions on 
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approximately five or six occasions you interrupted the defendant when he was 
questioning or making a statement; is that right? A. Yes, sir. 
Q. Why did you do that? A. I didn’t want him to make a statement unless 
he knew the conditions under which he would involve himself if he did make a 
statement, and that he didn’t have to. I was trying to tell him, as I did, that he 
could consult with an attorney of his choice before he needed to make a state- 
ment. : . 
-Q. Would you say you were intending to protect him, then? A. Yes, sir. 
MR. OMALLEY: Thank you. Nothing further of this witness. 
(Witness excused.) | 
MR. SKEENS: In view of the testimony by the doctor where we referred _ 
to substantially the entire 33 pages, I renew my request that the transcript here , 
as taken by the reporter, so that it may make sense, that the entire 33 pages be 
placed in the record. | 
THE COURT: The transcript may be introduced in evidence. It will be 
received. 
R. SKEENS: As Defendant’s Exhibit number 1. ! 
THE COURT: And made a part of the record, yes. | 


(The 33-page transcript referred to was marked 
Defendant’s Exhibit No. 1 for identification, and 
received in evidence.) : 
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MR. SKEENS: I wish to call the defendant to the stand. 

MR. OMALLEY: For the record, I would object to the introduction of 
the transcript. : 

THE COURT: Yes. All right. 

Whereupon, 

CLARENCE THOMAS ROSS . 
was called as a witness in his own behalf and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

By Mr. Skeens: 

Q. Now will you please speak slowly and loud enough so that the court 
can hear you:and that Mr. OMalley can hear you and everyone in the court- 
room can hear you. Please speak slowly and listen to the questions carefully: 
What is your full name? A. Clarence Ross. 

48 Q. Do you have a middle initial? A. Thomas. . 

Q. Clarence Thomas Ross is your full name? A. Clarence Thomas Ross, 
yes. 

Q. How old are you? A. Forty-one. 

Q. And how many grades of school have you been to? A. Maybe ninth 
or tenth. 

Q. Nine grades of school? Please speak up because I can’t hear you very 
well. Now can you read and write? A. Yes. — . 

Q. Now sir, directing your attention to March 13th, 1958, the day that you 
appeared before Judge Fickling in the Municipal Court, did the court ask you if 
you had a lawyer? A. Yes, he asked me if I have a lawyer. 

Q. What did you say? A. I told him no, I didn’t. 

Q. Did you give him the reason why? A. Yes. 

Q. What was the reason? A. I just got locked up then and it was the 
first time in court and I didn’t have no money to hire a lawyer. 

. Q. You had no money to get a lawyer? What did the court do when you 
49 told them that? A. He picked out Mr. McDaniels. 
Q. Mr. McDaniels was appointed your lawyer? A. Yes. 
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Q. Did he talk to you about your case at all? A. No,I came on out in 
front of the judge again. | 

Q. When you came out in front of the judge what happened there? A. Well 
this attorney asked the judge to give me now bond. So he said it is not permis- 
sible. Then the District Attorney said, ‘Make it a $10,000 bond,’ so Judge 
Fickling said ‘Make it a $50,000 bond,” and I walked out of the court. 

Q. That was after Mr. McDaniels objected to no bond? A. That’s right. 

Q. Did you ever talk to Mr. McDaniels or ever see him again after that 
time? A. He came outside and he asked me why did I walk out of the court. 
The judge said I was out on bond and there was no use for mé to stay. He weld, 
‘You didn’t hear me talk. I was trying to get it down.’’ I said, “There is no 
use to get it down, it is a $10,000 bond.”’ SoI didn’t see him any more. 

Q. You told him you couldn’t make bond and he didn’t see you no more 
after that? A. That is right. | 

Q. Did you hear the district attorney give a reason why the case was being 
continued in court? A. No, I didn’t hear that. ! 

Q. Now you heard the coroner testify here just now, didnt you? A. Yes. 

Q. Now did he have a conversation with you before the case started down 
there? A. No, he didn’t. | 

Q. Did he ask you anything about whether you had a lawyer or not? A. No. 

Q. He didn* talk to you at all prior to the case? A. No, sir. 

Q. Now you heard the testimony that went on down there and you heard 
me read it again to the doctor? A. Yes. | 

Q. When you were down there at that time did you understand anything that 
was going on concerning what those doctors were saying ? A. The only thing I 
understood was about him getting a fracture over here (indicating). That is what 
I asked him about. If you get hit over here can you have a fracture back here. 
I asked Mr. Magruder there. He said anything I don’t understand to ask him. 

There was nothing I could ask him about because I didn’t understand the 
medical terms he was using. The only thing I understood was when he talked 
about the fracture. ! 

Q. As soon as you asked him he stopped you; is that correct ? A. Yes. 
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Q. Now when you were indicating for this head injury you were pointing 
to the right front of your skull as being where the blow was struck, and then you 
turned your head to the left rear of your skull; is that where the depression was ? 
A. He said the depression was somewhere on the left. SoI asked the doctor if 
a person gets hit up here (indicating) -- that is where the only mark was where 
I had hit the boy, was right here (indicating) -- he said the fracture was back 
here, I asked the doctor if he got hit in front could he get a depression here. 
Then he said it was very rare, he never heard of it. 

Q. Now did the coroner tell you why you were there and why there was a 
jury there and what they were supposed to do? A. He told me that I was here 
for the death of Willie Ancrum and what caused it, and am I responsible for it. 

MR. SKEENS; That’s all. 

CROSS-EXAMINATION 

By Mr. O™Malley: _ 

Q. You knew Willie Ancrum, didn’t you? A. Yes, sir. 

Q. And you just referred to the position of his being hit when you were 
asking the doctor a question. You said the only place you left a mark when you 
hit the boy. By ‘‘the boy’”’ you mean Willie Ancrum? A. Yes, sir. 

Q. And you indicated the right side of your forehead was the only place 
you had left a mark? A. It was a scratch right here (indicating). The stick 
I had wasn’t heavy enough but just to scratch the skin, that is all. 

Q. The only thing you had? A. Yes, sir. 

Q. What did you have? A. A piece of ply-board coffee table. He had a 
piece of it andI had a piece. My piece was just a little piece. The only thing 
was a scratch. That is all he could have got from it. 

.Q. Was it a leg off of -- A. It didn’t have legs. It had kind of an oval- 
like thing. 

Q. How big was it, how wide? A. About this long, and about that thick 
(indicating). 

Q. You are indicating something about 14 inches by 5 inches? A. Just 
about this long (indicating). It was a piece that came apart. It was too light to 
fracture anybody’s skull with. 
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Q. Well, you indicated the only place you made a mark was on the right 
front forehead? A. Right here, the skin over his eye. : 

Q. Had you hit him other places and left a mark? A. No sir, I didn’t 
hit him any other place at all. This happened on Saturday, March ist. 

Q. What was that all about? A. Well, we was working together and I 
went around to get the money on a Saturday, and he went around the house. 
When I came in the house they had been drinking and I talked to Willie. Wil- 
lie said he was going on home and he Said ‘I will come back later ‘and get the 
money.”? Well, he left. When I went in the front room my wife asked where 
was Willie. I said he went in back and took the truck and went on home. She 
said, ‘‘He has my pocketbook.” : 

THE COURT: Just a moment. I don’t know if this is proper cross-ex- 
amination. This goes into the merits of the charge against the defendant. I 

don’t think that that is necessary to meet anything that has been brought 
out in the direct examination, is it? | 

MR. OMALLEY: It seems to me it goes to the root of tt. It is the justifi- 
cation for the holding all along the line. | 

THE COURT: I think the record will stand on that. We have got the rec- 
ord here. We needn* go outside of the record. This examination has been on 
the basis of the record. | 

MR. OMALLEY: Your Honor, if your Honor considers this to be too far 








afield I will not ask further questions. 
THE COURT: Very well. 
MR. SKEENS: Step down. 
_ (Witness excused.) 
R. SKEENS: I know time is just about up and I would like to guake one 
case from California: Mitchell versus Superior Court. It appears in 321 Paci- 
fic Reporter, Second Series, page 108. In that is pointed out just exactly what 
I am pointing out here: ‘‘When the very legality of a preliminary examination 
is in question as as effected by violation of one or more of the defendants funda- 
mental rights, nature and scope of inquiry, in prohibition includes validity of 
the magistrate’s significant rulings.’’ | 





| 
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In that case, which I say is the same as here, a writ of prohibition issued 
and they were not permitted to proceed further in a narcotic case against two 
defendants because the defendant’s lawyer at a preliminary hearing was not 
permitted to get on cross-examination the two informer’s names. They said 


at an inquest it was such a deprivation, that a writ of prohibition issued and they 
could not proceed against the defendants in that case. 

I say the motion to dismiss the indictment here would have the same ef- 
fect, because we do not have writs of prohibition in criminal procedure. The 
remedy is a motion to dismiss. I say this all shows a fundamental violation of 
the defendant’s rights within the meaning of several cases. 

In the meaning of Wood versus United States, and I quote to your Honor 
from Page 280 in 75 U.S. Appeals D.C., which I argue by analogy because the 
facts are not perfect. 

There it says the protection was not intended to be illusory. For practical 
purposes, persons unable to obtain counsel, this would make it a nullity. The 
privilege would be worth little or nothing if the magistrate could force the ac- 
cused on preliminary examination to speak his own examination and this could 
be used against him on the final issue. 

In part we take this view because it accords with the language of the amend- 
_ ment in any criminal case as interpreted in the Johnson case, and in Powell ver- 

sus Alabama, they involve the right to counsel. 

This is exactly what I say is involved here, the right to being advised of 
right to counsel. Then this is the important part. The same words apply to 
the privilege; the two protections are therefore, and because of their substance 
affinity, coextensive in time. The period of protection -- that is, the right of 
counsel and self-incrimination -- includes time for adequate preparation. It 
extends to every step in the proceedings against the accused. 

I say the Coroner’s Inquest is such a proceeding. The aid of counsel in 
preparation would be farcical if the case could be foreclosed, by means of un- 
Constitutional things if used at the trial. I say this defendant had no opportunity 
to prepare for this Coroner’s Inquest. 

Now I say this, your Honor, that the Coroner is a committing magistrate and 
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he is required to tell the defendant of his Constitutional rights. That is what 

the Neely case held. There the defendant said the coroner is not a committing 
magistrate. That is how they wanted to keep out a confession in the McNab case. 
The Court of Appeals says in the Neely case, -- it tells you ‘ee what the 


coroner is. 

THE COURT: The Court is familiar with the Neely case. You have cited 
it. The Court has referred to it. It is not necessary to repeat it. 

MR. SKEENS: It says he is a quasi-judicial officer, he is a committing 
magistrate, and I say he has the same obligations as any other committing 
magistrate in the District. | . 

As this record has now shown to your Honor conclusively, that the sole 
commitment in this case as of March 14th until the day he was indicted on 
April 21st, is the Coroner’s commitment as a committing magistrate. 

I say that entire proceeding was invalid and unlawful, and the only remedy 
this defendant has is not to suppress what happened there but to dismiss this 
indictment and to prohibit the government from proceeding further. 

THE COURT: The Court has indicated its ruling. It has been allowing 
the defendant to make its record in this motion, to make its case, in the United 
States against Ross, to make a record. 

The Court has heard nothing which would change its “id The Court 
takes into account the ruling of this Circuit Court of Appeals in the Neely case. 
The Court has expressed its opinion of that case. It is not persuaded that it 
stands for the proposition that this indictment should be dismissed, that this 
motion should be granted to dismiss the indictment, and the question of the 
exclusion and suppression of evidence is not before this court at this time and 

it is a matter for the trial court. | 

The court overrules the motion. | 

MR. SKEENS: Thank you, your Honor, for permitting me to put on the 
evidence. 

MR. OMALLEY: Your Hoior, just for purposes of the record -- I am 
not addressing myself to this motion -- sometime ago, in answer to a motion 
filed by the defense attorney, I voluntarily conceded to him a list of the wit- 


| 
nesses the government intended to call. At the time I was rather naive in doing 





58 


this. I saw no handicap to the government in this particular case. But I under- 
stand at a later time it was brought to your Honor’s attention as a precedent on 
another matter affecting the same thing. 
But the thing I want to mention now, your Honor, in preparing that list, 
I left out the name of one Dr. Harold Curtis Holland, that I also intend to call, 
and I now notify the defendant on that. 
THE COURT: Very well. 


cd  d * * * * x cd 
August 4, 1958 
x * * * % * * cd 

MR. OMALLEY: Another thing, a point of evidence in the trial, there is 
an ADW on which the defendant was arrested on March Ist. He was released 
in Police Court on the ADW. Subsequently, about 12 days later, the victim 
died. He was re-arrested on a charge of second degree murder. I don’t feel 
that it would be proper to bring out the fact that he was released by Police 

Court on the ADW because I don’t think that is at all material to the second 
degree murder charge. 

THE COURT: What do you say ? 

MR. SKEENS: Oh, I think it is relevant to show by the prosecuting offi- 
cialis that the very, very same altercation resulted in a nolle pross by the Pros- 
ecuting Attorney. . 

THE COURT: Was it a nolle pross, or had any charges been made against 
him ? | 

MR. OMALLEY: I don’ know whether it is a nolle pross. That is kind 
of a technical thing they bring him in on -- the Police Department -- on an in- 
cidental, and no papers, but if papers were made up for the Court then it would 
be a nolle pross. 

MR. SKEENS: Whether it went into court or not we don’t know. I think 
Mr. O™Malley ought to call the records over from the United States Attorney’s 
office and the Assistant in Charge and let us question him out of the presence 
of the jury, and develop the record. 

THE COURT: Did you hear his last suggestion, that you bring the records 


over ? 
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MR. OMALLEY: Yes, Your Honor, but I think that is begging the question. 
What they are attempting to do, I would imagine, by putting in this nolle pross and 


4 no papers is to substitute the judgment of the District! Attorney. 


THE COURT: That relates to the ADW charge. ! 

MR. O"MALLEY: The ADW is the basis of the murder. 

MR. SKEENS: If the man had never died, this man would never have been 
prosecuted. I think I have a right to show that to the jury. : 

THE COURT: I won’t pass on it now. I will pass on it at the appropriate time. 

MR. OMALLEY: What I was trying to save, Your Honor, was it being brought 
up on a voir dire or something. I think from Mr. Skeens’ conduct my anticipation 





was well taken. | . 
THE COURT: I think any reference to the ADW would be improper now, and 


I will so rule. 
* * * * * * * * 





* * x * ae * * HK 


DIRECT EXAMINATION : 

* * *£ *£ *£ * K * | 
13 Q. Did you see anything happen? A. I seen Mr. Ross when he was beating 

on him, knocking on him. 

Q. You did see that? A. Yes, sir, I saw that. 

Q. Who else was present? A. Well, Sonny was all I know. That is all I 
know, to call him Sonny, because I don’t know his -- Freeman, I guess. They 
calls him Sonny, so I calls him Sonny too. | 

Q. He was present. Was anybody else present ? A. It was one more 
lady was pregnant. | 

Q. Was that Lillian Jackson? A. I don’ know this other little lady’s 

name. I don’t know her name. ! 
Q. You said you saw the defendant Ross beating on Ancrum; is that your 
_ testimony? A. Yes, sir. 
14 Q. Did he use anything, or was he hitting with his fist, or what? A. Well, 
he hit some with his fist, and he hit some with some boards, or something, 


sticks what he had. 


| 
| 
| 
| 
| 
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Q. Boards or sticks? A. A board, or something, something like a little 
table that was on the floor. He picked up that little table and beats him with 
that, with the table, about this long. 

Q. Did you see how many times the defendant Ross hit Willie Ancrum ? 
A. How many times did Ross hit Willie ? . 

Q. Yes. A. I don’t know exactly how many licks did he hit him, because 
I didn’t count them. ) 

Q. Did you see what parts of the body he struck him on? A. On the head 
and hands and everywhere, shoulders and back. 

Q. During this striking did you hear either party say anything? A. No 
one wasn’t saying anything but just Willie. 

Q. Willie Ancrum? A. Yes, sir. 

Q. What was he saying? A. He just was pleading. 

Q. Pleading or bleeding? A. Yes, pleading. _ 

Q. Did you see any blood at that time? A. Yes, sir, I saw blood. 

Q. Where was it coming from? A. It was on his head and the blood had 
dropped down on his clothes and it was on his head, hands, too, you know, he 
was trying to defend himself. 

Q. When you say “‘his’’ you mean Willie Ancrum’s head? A. Yes, sir, 
I am speaking about the one that died. 

Q. Now, did there come a time when you saw Willie Ancrum go into the 
bathroom? A. Yes, sir. 

Q. What occurred at that time? A. He went in the bathroom and as far 
as -- all I know about that -- she, Lillian Ross, got a towel or something, and 
washed this blood off of him, was washing blood off of him. 

Q. Then what happened, if anything? A. Then he comes on back in the 
room. 

Q. Who is ‘the ?”” A. Willie. 

Q. All right. A. And so he sit there for a while and Mr. Ross kept ask- 
ing him, he says, ‘Is you going to get my money ?”’ or something. ‘‘She give 
you the money. Where did you put it?" And so he said, ‘Well, give me time, 
_ please, let me go out and I will go out and get the money, or get some of it,’ 
or something, he said, like that. 





 Y. 


v 
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So he was going out. Mr. Ross let him go on out and first Mr. Ross said, 
‘*‘No, I am not going to let you go out. I will let someone go along with you, 
send this other fellow, because you are liable to go and dont come back.’’? So 
he sent another fellow with him, or sent Sonny out to get somebody. When he 
came back he brought another fellow with him, so this fellow came back, he 
bring one dollar with him and he said that was all they give him. So I don’t 
know anything much more about it. 

Q. Keep your hands down, if you will. Did anything hapyen after that one 
dollar was brought back? A. Well, he said something, ‘‘It‘s more money -- 
it’s more money. That isn’t all the money.’’ So another fellow came up with 
five dollars. So -- I don’t know -- I don’t know what happened to the five dol- 
lars. I don’t know who take it. I don’t know if Mr. Ross Sane | the five dollars 








or not. 

Q. Did either defendant Ross or Willie Ancrum do anything more? A. 
Well, he didn’t, not right then, not as I knows of, because that is the time I _ 
was getting kind of nervous and I wanted to get out and go home, and he said, 
‘Sit down. There’s no need to hurry about going.’’ | 

Q. So did you sit down again? A. Well, I was already - -- yes, sir, I sit 
back down because I was right at the front door. © 

Q. What then next happened? A. Well, he just kept -- ™ went out in 
the kitchen and he got something like a piece of wood or something and he 
come back in -- or some kind of stock -- and he started knocking on this man 
again. | 

Q. You say he started knocking on this man? A. Mr. Ross was doing 
the beating. . | . 

Q. Knocking on Willie Ancrum? A. Yes, sir, Mr. Ross, he was doing 
the beating. : 

Q. For how long a period did that take place? A. eee when the 
beating was going on? | 

Q. Yes. A. I don’t know exactly how long it was but I know it lasted a few 
minutes while they were arguing and fighting about the -- beating about the 


money. 
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Q. Did anything else happen at that time? A. Not as I knows of. 

Q. Did there come a time when anybody left the apartment? A. I don’t 
remember if anyone left until after everything, I guess, had practically quieted 
down. 

Q. Had anything else happened before it quieted down? A. Not asI 
knows of. Not as I knows of. . 

Q. After it quieted down did somebody leave the apartment? A. Well, 


we all -- I left. . 
Q. Did you leave before the rest, or did somebody leave before you? A. 


Oh, we all came out on the porch about the same time, but at the time when 
we left Mr. Ross wasn’t there. . 

Q. Mr. Ross had left before that time, had he? A. Yes, sir, it was while 
we were standing up in the front -- out in front of his door talking, I could see 
Mr. Ross cross over on the other side of the street, and he came on across to 
the house. 

Q. Was Willie Ancrum still with you at that time? A. He was gone. He 
was gone. . 

Q. He was gone? A.: Yes, sir, he left. 

Q. Did anybody go with him? A. I think so, but I’m not sure who it was, 
because he was bleeding right much, I know, but the blood had kind of stopped a 
little but I don’t know for sure who was with him. But he wasn’t there at the 
time I left, and the other little woman, I don’t know who she was unless she was 
Lillian’s sister. I don‘t know her name so well. 

CROSS EXAMINATION 
% a - cd * * * * 

Q. All you remember, then, is that the two of them were fighting? A. I 
remember one of them was fighting. I know Mr. Ross was fighting, was beating. 

Q. And do you remember whether or not Shorty had picked up parts of 
this table or some wood there and tried to beat Ross off with it, the two of them 
were swinging with each other? A. Honestly I don’t remember. I don’t re- 
member seeing that man pick up a thing to hit Mr. Ross with. 

Q. All you remember is that he had blood on him, and some cuts? A. 
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A. Yes, sir, and he would throw his hands up every once ina while, try to de- 
_ fend the licks, but I don’t remember that man hitting Mr, Ross the first 

lick, because the way Mr. Ross was, I don’t know, Mr. Ross probably didn’t 

give him a chance to, because he was really -- but he didn’t raise his hands 

to do anything, trying to defend the licks or something. That's all I know about 

that. | 


* *x* %*£ * * * %* * 


Q. All right. Now, you said you saw the table that was used while they 
were fussing, and Willie was hit by part of the table? A. Yes, sir, the table 
was used while they were fussing because Mr. Ross picked up the table and 





broke it over Mr. Willie’s head. 

Q. How big would you say that table was? Was it the size of this one 
in court, or more the size of this wastebasket I am holding in| my hand? A. 
Kind of a little, small table; kind of a little hard table, you know, kind of like, 
on the floor, like this little desk here. | 

Q. Did it have a cardboard top? A. No, — I think “oe of it was 
boards, made out of boards, I think. | 

Q. What is that? A. I think it was wood, made out of wood, if I am not 








mistaken, | 

Q. You remember what color it was? A. It was kind , -- a kind of 
lightish looking, as near as I can tell. | 
* * * * * ok * * 


BEDIRECT EXAMINATION 


* * *x & % * * | 


BY MR. OMALLEY: | 
Q. Miss Salisbury, I will ask you to come down to the counsel table, if 


you will, and look at what has been marked Government Exhibit 1 for identifi- 
cation. A. Very well. | 
(The witness left the stand and approached the counsel table °) 
Q. I will ask you if you can identify Government’s Exhibit 1 for identi- 
fication. A. Yes, sir, I identify it. ! 


Q. All right. Would you resume your seat on the stand ? A. (The 


witness complied.) | 


Q. What do you identify Government’s Exhibit 1 for identification as? 
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A. Those boards on there, those pieces of wood, that is what the man was beaten 4 
with. * 
Q. That is what Willie Ancrum was beaten with? A. Yes, sir, that is some 
of it. ” 
Q. And the pieces of boards you describe, were they a part of something ? 
A. Some parts -- I think that is some parts from the table, from that little 
table, but the table is there too, because he picked up the table like that (indi- 
cating). x 
Q. He picked up the table and what? A. He picked up the table and give v 
him a couple licks with the table too. 
Q. Government Exhibit 1, is that the table? A. And it broke down. . 
40 Q. It broke down? A. Yes. 
Q. But Government Exhibit 1 is the table that defendant Ross used on 
Ancrum? A. Yes, sir, those are some of the pieces of wood or boards or what- 


ever you might call them. . o 
MR. OMALLEY: Your witness, Mr. Skeens. + 
RECROSS EXAMINATION 


BY MR. SKEENS: 

Q. Miss Salisbury, can you come down here and show the jury when 
Shorty, Willie Ancrum, was getting hit on the head, which part of this table he 
had in his hand? A. (The witness left the stand and approached the counsel 
table :) | 

Q. First of all, 1 am going to ask you, is this the whole table? A. I » 
don’t know for sure. I wouldn’t know. + 

Q. Can you reconstruct it with the pieces you have here, as to how it 
looked? A. Yes, I can reconstruct some of those pieces. They are some of 
the pieces that he had, and was beating him with. 

Q. Would you show us just what this table looked like before it got to the 
position it is in now, the condition it is in? A. Well, to my recollection, it _ 

_ seems like there was something kind of, because of this, I wouldn’t be too sure, » 
41 but I am quite sure that this is the table that he had. I am not too sure a 
about how it was, but I know it was kind of a nice-looking table. 





42 
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Q. Now, you said that he had a piece in his hand and he was beating on 
Willie with it. Do you see that piece there? A. I don’t know what piece, but 
it seems to me he took up the whole thing like that and hit a equple licks, 
and the thing broked. 

Q. The whole table? A. He picked up the whole table first. 

Q. Which part of the table? A. I don’t know what side of it he had but 
he picked up that whole table .and he just was beating and beating and finally 
the table broke up. 

Q. You say he never had a smaller piece in his hand? ‘ He had some 
smaller pieces but which one was it I really don’t know what piece was it that 
he had; really, honestly I don’t know what small piece did he have, but I know 
this is some part of it, this is what he had, some of it, beating the man with. 
Now, what pieces it was I really don’t know. | 

* * *£ * €£ £ kK & 

BY MR. SKEENS: | 

Q. Now, you are saying, then. to start with, Clarence Ross picked up the 
whole table and beat on Willie Ancrum with it? A. He picked up the table 
first, when I saw him, he picked up the whole table and started knocking on 
him with it and the table come in two. ! 

Q. Isn’t it a fact that Willie Ancrum picked up the table first and had it 
between him so he wouldn’t hit him and Ross was holding him by the arms ? 

A. Who picked up the table ? | 

Q. Willie Ancrum, didn’t Willie pick up the table when Ross had him by 
the arms? A. Honestly, I don’t remember seeing him pick up the table. 

Q. You don’t remember who picked up the table? A. I don’t remember 
the dead man picking up the table at all, but that is the man that started picking 
up the table (indicating). | 

Q. Do you remember it first being picked up when Ross came towards 
Ancrum and grabbed him by the arms and Ancrum picked up the table and put 
it between them and they started tussling and the table fell apart? A. Honestiy, 
I don’t remember that Willie taken up nothing to fight with. | 


* mm * as * * * x 
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43 THE WITNESS: AllI could see this dead man was doing all the time while 
he was living he was trying to defend himself like this and holding his hands, 
catching the licks like that. 

BY MR. SKEENS: 

Q. You say he did not try to defend himself with that table? A. I dont 
remember that. Honestly I don’t. I don’t remember him picking up anything 
to hit him, to fight with. 

ak * * * Xe * * * 


73 FREEMAN EDWARD WOOD 


* * *£* *£ *&* ££ KF * 


DIRECT EXAMINATION 
sf * * + * x x * 

76 THE WITNESS: We walked. So we walked down there, and Willie had just 
come from the store. Clarence said, ‘‘Willie, Lillian says where is the pocket- 
book i ‘ : ‘ 

77 Willie says, ‘Is you crazy? I haven’ got the pocketbook.’’ I said, ‘Willie, 
give Clarence the pocketbook and it will be all over.’’ Willie said, ‘I haven’t 
got it.*” Clarence, me and Willie got in the truck, come up to the house. Clar- 
ence’s wife was standing in the door. She said, ‘Willie, get my pocketbook.’’ 
He said, “I havent got your pocketbook, Lily.’? So Clarence pushed him in the 
door. He said, ‘1 want the pocketbook.’’ Willie says, ‘Clarence, is you crazy? 
I havent got your pocketbook.’’ Sol said, ‘Willie, Lillian gave you the pocket- 
book to hold, and you never give it back to her.’’ He said, ‘‘She didn’t give me 
no pocketbook.’” So just then Clarence hits him and knocked him in the chair. 

Q. How did he hit him? A. He hit him with his fist first. 

Q. And knocked him in the chair? A. Yes, sir. 

Q. Then what happened? A. Willie said he didn’t have the pocketbook. 
So he picked up the table and throwed it at him and broke it. 

78 - Q. You say he threw it at him? A. Yes, he throwed it at him. 

Q. How close was Clarence to Willie at this time? A. From here to 
this lady here. 
Q. You indicated about five or six feet? A. Yes, sir. 
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Q. This table, you recall what it looked like? A. It was pink, sir. 
Q. Pink? A. Yes, sir. | 
* * * * * * * x 
79 BY MR. OMALLEY: , | 
Q. What do you identify the entire exhibit as, all the piéces of wood that 
you see on the counsel table ? What do you identify that as? A. Well, these 
here is the legs, these pieces here. | 





Q. Two pieces are legs? A. Yes, sir. 

Q. What about the other pieces? A. They fit in there somewhere, I don’t 
know. | 

Q. Your testimony is, all the pieces you see on there are parts of the 
table? A. Yes, sir. ! 

Q. And that is the same table that the defendant threw at Willie Ancrum ? 


A. Yes, sir. 
aK aK mK * ~ a cd 
Q. All right, what happened then? A. Well, sir, after he started beating 
_ him he beat him, so he told me to go out there and look on the truck to get the 
80 pocketbook. : 
Q. You said ‘‘after he started beating him.’” What do you mean by that ? 
A. He beat him, so he said he wanted the pocketbook, so he beat him, so he 
said, ‘‘I’ll tell you where the pocketbook is.’’ So he told me to go out there 
and look on the truck and get the pocketbook. ! 
THE COURT: Who told you? 
THE WITNESS: Willie Ancrum. 
THE COURT: Willie ? 
THE WITNESS: Yes, sir. 
BY MR. O'MALLEY: 
Q. This beating you talk about, was that before or after  thsowing the table ? 
A. That was during that time, sir, he was beating him with the table, so he beat 
him so Willie just had to tell him about the pocketbook, so he told me to go out, 
look on the truck, and get the pocketbook. 
Q. What happened to the table after it was first thrown by the defendant at 
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Ancrum? A. Well, it fell on the floor, then he picked up a piece and started 

beating him with it. 
Q. How many times did the defendant beat Willie with a piece? A. Sir, 

_ I really couldnt tell you. 
81 Q. Can you approximate it? A. I couldn’t tell you about that. | 

Q. Do you recall what part of the body he was hitting him upon? A. Well, 

sir, the head and all across here and the arms (indicating). 
Q. Did you see any blood? A. Yes, sir. 

-Q. Where? A. Well, it was all on his head, sir. 

Q. On Willie’s head? A. Yes, sir. 

.Q. What happened at that time? A. Well, he told me to go out there and get 
the pocketbook. So Clarence give me a match and told me to go out there and 
look. SoI went out there and looked all around the back of the truck but I didn’t 
see no pocketbook. So I come back and said, ‘‘Willie, it’s not out there.’’ So 
Clarence started beating him some more. So he said, “‘O.K., I’ll tell you.”” So 
Willie told me to go to the house and tell his wife to send the money. 

.Q. At this time, what was the defendant, if anything, beating Willie with ? 
A. Sir? . 

Q. You said the defendant was beating Willie again? A. Yes, sir, after I 

82 came back he started beating him again. 
Q. With what, if anything? A. He had a piece of it, he didn’t have the big 

piece; he had a little piece. 

.Q. A little piece of the table? A. Yes, sir. 


x* * * © *£©§ © & 


83 CROSS EXAMINATION 


+ *£ &© * &©* &® & * 


91 BY MR. SKEENS: 
Q. Now, when Clarence was beating on -- when he was _— on Shorty, 
with it, how was he holding it? A. Like that (indicating). 
.Q. And how was he hitting him with it? A. With this here. 
Q. He was hitting him with this broken end of the stick? A. It wasn’t 
broken then. It was a whole stick. After he had broke it he used this part. 


{ 4 
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- After it was broken he was using it? A. Yes, sir. | 


Q 
Q. Where is the other part of it? Is this the other part ? A. Yes, sir. 
Q. Would you say that this was the way this looked before it was broken ? 
92 A. It was a wood about that size. ! 
Q. Did you see this break? A. Yes, sir. | 
Q. And did it break when Ross hit Willie with it, Shorty '? A. Not the 
first time. ! 
Q. Well, how did it break? A. He hit him about three times, and then it 
broke. 
Q. Then it broke? A. Yes, sir. 
Q. And then he kept hitting him with this piece here ? A. Yes, sir. 
Q. That’s the way it happened. Now, did Willie at any time pick up this 
table after it broke and hold it in front of him? A. No, sir. 
Q. Did you ever see him throw it at Ross? A. No, sir. 
Q. Did you see him fighting back at Ross? A. Yes, he was fighting back. 


Q. He wasn’t afraid of Ross, was he? A. I dont know. 


* * * *&©* *&* *&* *& * | 


93 Q. Now, Freeman, you heard Janie Ruth Salisbury identified in court here 
as a witness and you saw her in the witness room; isn’t that! right? A. Yes, 
sir. | 

Q. Is that the same woman that was in the room when this happened? A. 
Yes, sir. | 

Q. Did you see her there? A. Yes, sir. 

Q. Was she there the whole time? A. Yes, sir. 7 

Q. Did you see her have anything to drink there? A. : No, sir. 

Q. You didn’t see her drinking at all? A. No, sir, not while I was there. 

Q. And now, had Willie been drinking there that afternoon, in Clarence’s 
house, that evening? A. She gave him a drink. | 

Q. What time was that, about? A. It was about a quarter after seven 
when we got there, because he told us to be there at seven o’clock, so I helped 
him around his house, and it was a quarter after seven when we got to his house. 

Q. Was that Saturday or Sunday? A. Saturday. © 
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Q. Now, you say Willie had a drink there, Mrs. Jackson gave him a drink 
-- I mean, Mrs. Ross gave him a drink? A. Yes, sir. | 

Q. Did he have more than one drink there? A. No, he didn’t get but one. 

Q. Wasn’t there a fifth of wine there, as well as whisky? A. No, sir. 

Q. And did Willie have anything to drink that day? A. Well, he had been 
drinking before he come to her house. 

Q. What was he drinking? A. He had wine in his house. 

Q. That wine, is that what they call Sneaky Pete? A. No. 

Q. Was that regular wine? A. I don’t know. | | 

Q. Was that real wine or home-made wine? A. No, it was real. It wasn’t | 
home-made wine. 

Q. The two years you have known Shorty, you know he drank a lot of wine, 
don’t you ? 

MR. OMALLEY: I object, Your Honor. 

THE COURT: Objection sustained. 

MR. SKEENS: Your Honor, I would like to approach the bench. 

THE COURT: All right. | 

(Thereupon counsel for the parties approached the bench and in a low 
tone of voice conferred with the Court as follows:) 

MR. SKEENS: I expect to show this deceased's general character, and 
this man here knows him as well as anybody and I propose to show he was 
living with this Mr. and Mrs. King and that Mr. King hit him over the head with 
an axe on one occasion, and this man was generally known in the community as 
a thief and he was a man who was prone to assault, and drinks Sneaky Pete and 
he has been in jail, and he suffered epileptic seizures in District Jail. I expect 
to have Dr. Orsinger here from the jail to show his criminal record and back- 
ground, and I think the jury is entitled to know all that. 

MR. OMALLEY: I don’t see any of it is material except possibly an 
epileptic seizure and the business about an assault by Mr. King, if that reflects 
upon the cause of death. But there has been no indication or intimation of self- 
defense or anything else here, Your Honor, there is no justification for Ross 
believing he was going to be assaulted by Willie Ancrum. I don’t see where 


any of that -- 
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THE COURT: Are you pleading self-defense in this case ? 

MR. SKEENS: I am not pleading self-defense, Your Honor, but I am 
saying this: That this is a murder case, and any time you have a murder case, 
regardless of the degree, you are always entitled to show the entire background 
of the deceased, what his character, what his background is, his ability or pro- 
pensity for vicious conduct, a man who is known, especially to the accused, is 
known as a person who is dishonest, untrustworthy, and a person who has no 
respect for the law. | 

THE COURT: Sustain the objection. | 


* 





BY MR. SKEENS: 
Q. Were you present at any time that same day or the next day when the 
police came? A. Yes, sir. 


100 Q. Where was that? A. That was at Clarence’ house. | 
Q. And was Clarence there? A. Yes, sir. | | 
Q. And was Willie Ancrum there? A. He came there with the police. 


| 
| 
| 
| 


Q. And did Willie have any bandages on him? A. No, he just had his hat 


Q. He had his hat on? A. Yes, sir. 

Q. How did he look to you then? A. Well, he looked all right. 

Q. Who was with him; do you know? A. It was just two policemen. 

Q. You don’t know their names? A. No, sir. | 

Q. Where was this, in Clarence’s room the next day? A. Yes, sir. 

-Q. What happened then? A. Well, didn’t nothing happen. He told me to 
come over there the next day and get my money so I went over and he give me 
three dollars. So while I was there the policemen came, and Willie. 

Q. I see. Then what happened, when the police came with Willie? A. 

So Willie said, ‘‘That’s the man.” So he asked Clarence did he beat this man up 
and Clarence said yes, so, he took me, Clarence, and his wife down to the pre- 
101 _—_cinet. | 
Q. Which precinct was that? A. No. 4 
Q. Did they ask you what happened? A. Didthe-- | 
Q. Did the police ask you what happened in the house the day before? A. 











When they took us down? 
Q. Yes. A. Yes, sir. . 
Q. Then they asked Clarence what happened? A. Yes, sir. They took 
us upstairs, . 
Q. They asked his wife what happened? A. I don’t know, sir, because 
they took us one by one upstairs. . 
.Q. Did they take Willie in and ask him what happened? A. Yes, sir -- 
took all of us. . . 
What happened after that? A. Well, after that, sir, we come on out. 
Where did you go? A.I went home. 
Where did Clarence go? A. I don’t know. 
Did Clarence stay there or go home? A. Oh, he stayed in jail. 
You mean at the precinct? A. Yes, sir, he stayed. 


Did you see him again the next day? A. No, sir. 


Monday morning? A. I don’t -- yes, sir, I think so. 
Where did you see him Monday morning? A. I think it was in court. 
Which court was that? A. That one over on 3rd Street. 
Municipal Court? A. Not this one, the other one. 
Q. The small court? A. On E Street, yes, sir. 
MR. OMALLEY: I am going to object to any further testimony along 
this line. | 
THE COURT: What is your next question ? 
BY MR. SKEENS: 
Q. Was Willie Ancrum there? A. Yes, sir. 
.Q. Did you hear Willie Ancrum telling -- 
THE COURT: I sustain the objection. 
MR. SKEENS: I would like to approach the bench. 
THE COURT: All right. 
103 (Thereupon counsel approached the bench, and in a low tone of voice con- 
ferred with the Court as follows:) 
MR. SKEENS: Your Honor, I respectfully believe that I have a right to 
develop in the presence of the defendant and the complaining witness they were 





104 the deceased. 
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down in Municipal Court, and this witness was there and he heard what they 
said. I think he has a right to relate what the discussions were down there, 
and what the outcome was. After all, this is the last story that the deceased 
has given on the subject, and he is not here to testify today, and here is a wit- 
ness that heard the story. 


THE COURT: What do you say ? 
MR. OMALLEY: I object to just the outcome. I don’t care how much 


| 


conversation he gets in. | 
| 


THE COURT: What is your purpose ? 
MR. SKEENS: I also think I have a right to show -- | 
THE COURT: Let me make the ruling now. I am ruling that the dispo- 
sition had with the case is not material, and I don’t want you to go into it. As 
far as any proceedings in this preliminary hearing it is perfectly all right for 
you to develop what transpired in the way of any statements that were made by 
: 
R. SKEENS: All right, Your Honor, but I still will object to the portion 
that rules against me. : 
THE COURT: I understand. | 
MR. SKEENS: That I cannot show the outcome of it. | 
THE COURT: That is right. You want to show, as I understand it, that 
the Government decided not to issue papers in the case. ! 
R. SKEENS: The Government, or the police, I don’t know who it was. 
THE COURT: It doesn’t make any difference that no papers were issued 
on an assault with a dangerous weapon, I will rule it is not admissible, and you 
have your exception. | 
(Thereupon counsel resumed their places at the trial table, and the fol- 


lowing proceedings were had in open court:) : 

BY MR. SKEENS: | 

Q. Did you hear Willie Ancrum telling the police officers -- strike that. 
Who was there at the small court? A. Well, it was me, Clarence’s wife, 
Beatrice and his mother. That was all. | 


Q. Any police officers there? A. Yes, one, one out there. 


105 
you came for your money on Sunday? A. I think so. 
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Q. Is that the same one that came over to the house the day before when 


Q. Is he out in the witness room now? A. Yes, sir. 

MR. SKEENS: Would you go and bring him out here now ? 

(The witness left the stand.) 

THE COURT: What are you going to do? 

MR. SKEENS: I would like to know which one it is sol am asking him to 


pick him out. 


THE COURT: How many officers are out there ? 
(The witness returned.) 
THE WITNESS: That is the one that was at the court but I don’t know if 


that is the one that came to the house. 


MR. SKEENS: Yes, sir, the one who was at the court. 

THE COURT: Do you know his name ? 

MR. OMALLEY; I think it would be Officer Foran. 

THE COURT: Bring Officer Foran in. 

(The Marshal left the courtroom and returned with Officer Foran:) 
THE COURT: Come around here, Officer, a little ways. 

THE WITNESS: Yes, that is the one that was at the court. 

BY MR. SKEENS: 

Q. Is that the officer that was at the small court? A. Yes. 

THE COURT: Thank you, Officer. 

MR. SKEENS: What is your full name, Officer ? 

OFFICER FORAN: Thomas F. Foran. 

MR. SKEENS: Thank you. 

BY MR. SKEENS: 

Q. Who else was there? A. It was me, Clarence’s wife and Willie’s wife 


and mother-in-law and that’s all. 


.Q. And Willie was there? A. Yes, he was there. 
Q. Was anybody there from the District Attorney’s office? A. I dont 


know, sir. 


.Q. You don’t know? A. No, sir. 
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Q. What happened there? What did Police Officer Foran have to say 
and what did Willie have to say concerning this incident? A. Well, he didn’t 
have anything to say. They was talking to the District Attorney about the 
pocketbook, so they told him to get a warrant out for Willie -- they told Clar- 
107 ence’s wife to get a warrant out for Willie, so he said that is the best he 
could tell him. | 
Q. The police officer said that? A. One of the fellows. 
MR. OMALLEY: May we approach the bench at this time ? 
THE COURT: Yes. : 
(Thereupon counsel for the parties approached the bench and in a low 
tone of voice conferred with the Court as follows:) | 
MR. OMALLEY: Your Honor, this is a very crucial point as regards 
the Government’s interest in this prosecution and I think it would be highly 
prejudicial if this defendant in this particular area of testimony were to say 
that the whole thing was dropped or nolle prossed or no papers, and it seems 
to me that Mr. Skeens’ questions, although maybe not intentionally, would cer- 
— indicate they would have that effect. 
R. SKEENS: Well, Your Honor, does the interest of the Government -- 
THE COURT: What difference does it make whether they said to get a 
warrant for Willie for stealing the pocketbook? What materiality does that 
have on the question ? | 
108 MR. SKEENS: This is on the basis of the story given to the police offi- 
cers by the deceased. 
THE COURT: I will sustain the objection. 
MR. SKEENS: Your Honor is not permitting any more ° 
THE COURT: That’s right. I think you are going far afield. It doesn’t 
have the slightest relevancy to the issues in the case. I understoad you wanted 
to prove what Willie said at the police station or some place over in Municipal 
Court as to how it happened. If you want to prove that, I have no objection to 
this, I see no reason why you shouldn* do it. But this question about whether 
the deceased should be charged with larceny or petty iain doesn’t have the 
slightest bearing on the case. 
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(Thereupon counsel resumed their places at the trial table, and the fol- 


lowing proceedings were had in open court:) 
MR. SKEENS: Strike that question. 
BY MR. SKEENS: 
Q. Freeman, while you were at the small court, did Willie Ancrum have 


a conversation with the police officer or with you? A. No, sir, he didn’t. 
3 Q. Did you have any conversation with Willie Ancrum at any time after 
109 this fight happened? A. No, sir. 
Q. Didn’t say anything? A. No, sir. 
Q. You said that Willie was drinking that day before you went over to 
Clarence’s house on March Ist? A. Yes, sir. | 
-Q. Saturday. Do you know what he was drinking? A. He was drinking 
wine, sir. 
Q. Was he drinking any corn whisky? A. No, sir. 
Q. Do you know whether he ever drank it? 
MR. O*MALLEY: Objection. 
THE COURT: Objection sustained. 
BY MR. SKEENS;: 
Q. Did you see Shorty, or Willie Ancrum, at any time between -- do you 
know when he died? A. No, sir. . 
Q. You don’t know when he died? A. No, sir. 

Q. Well, did you see him at any time after that Monday in Court again, 
alive? A. Yes, it was on a -- I think it was Tuesday, I was going to work. 
Q. Was that the following day? A. Yes, sir, he was getting in his truck 

110 on L Street. 
Q. He was getting into atruck? A. On L Street. 
-Q. Who was with him? A. I don’t know. Some fellow was in the truck. 
Q. Were you with him? A. No, sir. 
Q. And that’s the last time you saw him? A. Yes, sir. 
Q. You said nothing to him then? A. No, I just waved at him. 


* * * %*£ %*& * * ** 
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117 MR. OMALLEY: Your witness, Mr. Skeens. 
CROSS EXAMINATION 
BY MR. SKEENS: | 
Q. Doctor, what examination did you conduct to determine whether or 
_ not there was any possible intercranial hemorrhage in the brain? A. Well, 
118 of course, the neurological examination was the most important thing 
that we check when any patient has an injury to the head. | 

Q. That doesn’t include an X-ray, does it? A. No X-rays. It is not 
a physical examination. | 

Q. That is the best way to determine whether a skull is fractured, isn’t 
it? A. To some extent it is. : 

Q. Is there any better way? A. Well, we are to try to state the clinical 
findings, rather than X-rays. 

Q. What was there in the clinical findings that indicated! to you you 
didn’t have to check to see whether there was a fractured skull? A. Be- 
cause he did not have any positive findings. | 

Q. What do you have to have to have a positive finding 2! A. Well, the 
presence of an abnormal reflex, the change in pupils or the presence of weak- 
ness in any of the extremities. ! 

Q. That is all? A. Well, there are several other things. I have to look 
at the eyes, the fungus, and examine the eardrums and check for the cranial 
nerves of the face, peripheral nerves, and the root muscle strength. 

119, You did all that? A. Yes, we always do on any head injury. 

Q. You said ‘‘we always do.” Did you do all that sa A. Yes. 

Q. Who is the other doctor? A. Dr. Fong. 

Q. Is he here today? A. No, he is not. 

Q. Do you know why he isn’t here today? A. I believe he is in Honolulu. 

Q. Did he conduct any part of this neurological examination ? A. He did 


his own neurological examination. 
Q. And you did your own? A. That’s right. | 
Q. And both of you came up with a negative finding ? A. That’s right. 
Q. And ‘‘negative finding’? means what? A. It means there is no posi- 


| 
| 


tive finding, no signs to indicate internal injury. 
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Q. By ‘‘internal injury’? you mean not only the skull but anywhere on the 
body ? A. Anywhere on the body; that’s right. 

_ -Q. Now, you say this Willie Ancrum was uncooperative? A. Yes, he 

120 had some alcohol breath when I examined him, and he was somewhat 
hesitant at the beginning, but once you got to talk to him he was more cooper- 
ative. | 

Q. You say he had alcohol on his breath? A. Yes, sir. 

Q. Would you say that was from drinking alcohol, whisky? A. Most 
likely, yes. I cannot say that he was intoxicated, but he had some alcoholic 
breath. 

.Q. Well, wouldn’t that fact indicate to you that you couldn’t perform a 
proper examination, neurological examination, of a man that is under the in- 
fluence of alcohol? 

MR. OMALLEY: Objection. 


THE COURT: He may answer. 
THE WITNESS: Well, I believe if the patient is unconscious it would be 


different, but this patient was able to give a history, was able to answer all 
my questions and to my satisfaction. That is why I cannot say the patient was 
intoxicated. He had some alcoholic breath, that’s all. 

BY MR. SKEENS: ; 

‘Q. What history did he give you? A. Well, he gave me -- 

MR. OMALLEY: I object to this. 
. THE COURT: I will overrule you. What was the history ? | 

121 THE WITNESS: The history was that the night before he had been in a 

fight and someone hit him several times on the head; he had received several 
blows to the head, hands and chest. 

BY MR. SKEENS: 

Q. Is that all he told you? A. That’s right; and he denied any loss of 
consciousness. 

Q. Did you get any other information from him? A. No. 

Q. You asked him if he lost consciousness? A. Yes. 

Q. Did you check from any other sources to get any other history about 
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this man? A. No,I didn’t have to, in the sense that the patient was able to 
give me the history. 
Q. Let me ask you this, sir: What time did he get there, approximately ? 
A. I would have to see the records in order to give you more information, but 
as I recall, it was in the evening; probably eight or ten orelock, some time in 
there. 
Q. You don’t know whether it was eight or ten orelock ? A. No, I don’t. 
Q. All you know, it was in the evening? A. Yes. 
122 THE COURT: It was your testimony it was on a Sunday evening, Doctor ? 
THE WITNESS: Yes, it was Sunday, not on Saturday. 
BY MR. SKEENS: | 
Q. How long was he there before he got to see you? A. Again, I could 
not say. At the D. C. General we see three hundred patients a day. I cannot 
tell you that. | 
Q. Were there three hundred of them there that day ? | as We average 
that many in the accident room. 
Q. Was that day a normal day? A. Yes, it was an average Sunday. 
Q. So it would average around three hundred? A. Probably so. 
Q. And he was one of the three hundred? A. Yes. | 
Q. And is there anything in your neurological examination that leads you 
to believe that it wasn’t necessary to confine him to a bed for observation for a 
day or so, or is there a shortage of beds? A. Well, there is a shortage of 
beds, but we can always make room when there is any question. The patient 
did not have any findings to be hospitalized other than superficial lacerations 
that can be treated on the outside. He did not meet any of the neurological 
_ criteria to be admitted. | P 
123 Q. This man had deep cuts in his head, didn’t he? A. No, they were not 
deep. | 
.Q. You say they were not deep? A. No. 
Q. Well, did you notice whether there was any depression in his head at 
any point where the lacerations appeared? A. Yes, I explained to you I put on 
some sterile gloves and examined each one of the lacerations individually. 
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Q. Sterglobin? A. I said sterile gloves. I examined each one individually. 

Q. What do you do with your hand? That is inthe glove? A. Yes, you 
feel over the head for fracture. 

Q. This is a thin rubber glove? A. That’s right. _ 

Q. Did you feel any depressions in the skull? A. No,I didn*. 

-Q, If there were any there, would you feel them when you had this thin 
rubber glove on, and his head shaved, and you found none? A. No. 

.Q. And if you had found any, would you have held him for observation ? 

124 A. Oh, yes, he would have been admitted. ; 

Q. If1 told you this man died twelve days later, after you saw him, and 
someone said there was a depression in the skull, would you say it got there 
after you saw him ? ; 

MR. OMALLEY: I object to this. | 

THE COURT: He said there was no depression there at the time he ex- 
amined him; is that right? I will sustain the objection. 

MR. SKEENS: May I approach the bench? 

THE COURT: No, I will sustain the objection. 

BY MR. SKEENS: 

Q. Your testimony is if there were any depressions in his skull in any 
of the areas where the lacerations occurred or anywhere in his skull, if there 
were any depressions, you would have found them. Isn’t that correct ? 

MR. OMALLEY: I object to that. 

THE COURT: I think he may testify. Was your examination sufficiently 
definite so that if there had been any depressions you would have discovered 
them at the time you examined him ? 

THE WITNESS: Yes. 

BY MR. SKEENS: 

Q. If you saw a superficial scratch on this deceased’s head, with a de- _ 
pression, even though the scratch is superficial, would you consider that seri- 
ous enough to commit him to the hospital for observation for possible skull 

_ fracture? 
125 THE WITNESS: Would you give me the question again? 
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(Question read.) 

THE WITNESS: Yes, if there is a depression, yes. 

BY MR. SKEENS: | : 

Q. And you found no depression, nowhere on his head? A. No. 

Q. Would you say that you made a very careful and thorough examination 
with your hand in that fine glove? A. Yes. ! 

Q. And felt specifically for depressions? A. That is the main reason why 
we do that examination. ! 

Q. Now, this part of your neurological exneatnation, part is taking the 
person’s temperature with a thermometer? A. Yes. | 

Q. Did you do that? A. Well, the nurse did that. 

Q. You don’t know, you didn’t do it; right? A. No. 

_ Q. You don’t know whether it was done; you presume she did that? A. 
Oh, no, it was done. Every patient gets it done, regardless. | 
126  . Regardless of what they come in there for? A. That’s right. 
Q. Did you notice any other scars on this person’s head or face, to your 
recollection? A. No, Ido not recall. 

Q. I mean old scars? A. He did have some swelling of the arms and had a 
couple of bruises on the chest, as I recall, and he was tested for both arms, both 
legs, and chest. 

Q. Would you say, eo Doctor, between the time you and Dr. Fong had ex- 
amined this man, he was there a total of about half an hour under your exam- 
ination, and Dr. Fong’s? A. Well, he was a half hour in mid I don’t know how 


' 





long he was under Dr. Fong’s. 
.Q. Well, when did you actually, then, release him from the hospital? A. 
Release him from the accident room, you mean? 
Q. He never got out of the accident room; is that correct ? A. No. Yes, 
he was sent out of the accident room a half hour after I had finished seeing him. 


I don’t know how long he was there. | 
Q. Do you know when he was ever discharged from the hospital, or did you 
discharge him? A. No, he was not discharged. 


127 Q. Did you discharge him? A. No. 
Q. Do you know who discharged him? A. He was never r alacharged, in the 
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sense of discharge. 

Q. Yes, sir. I mean, did he physically leave the hospital? A. Oh, you 
mean left the hospital, yes. Well, I had seen him and I told him he had to 
come back to the surgery clinic the next morning to continue his penicillin 
and striptomycin treatment and at the same time be followed, these wound 
infections. 

Q. To your knowledge did he come back to the surgery clinic? A. I 
don't believe he has come back. 

MR. SKEENS: He never did. All right, that's all. 

REDIRECT EXAMINATION 

BY MR. O'MALLEY: 

Q. Doctor, this neurological test that you -- 

MR. SKEENS: Oh, excuse me. I still have one more question, if I may: 

RECROSS EXAMINATION (Resumed) 


BY MR. SKEENS: 
128 Q Now, I guess, Doctor, you have learned that since then this man did 


have actually a fractured skull. Did you later learn that through hearsay ? 
A. Yes, through the telephone I heard. 

Q Now, Doctor, in your opinion as a doctor, if you had discovered, re- 
gardless of how you did it, if you had discovered that this man had a fractured 
skull, in your opinion, if you had discovered that, what would you have done as 
part of your regular practice? A. I would have admitted him to the hospital. 

Q And what would have been done to him then? A. He would have been 
observed. 

Q.. X-rayed? A. Yes, and X-rayed. 

Q Drill plugs in his head? A. Not necessarily. 

Q. How would they determine whether there was a blood clot there with 
afracture? A. You would have to observe the patient and see how he does be- 
fore you consider drilling holes into the head. 

Q.. Would the X-ray show the blood clot? A. Not all the time. 

Q. How would you discover a bloodclotin there? A. You have to use 
several other examinations for that. You have to drill some of the spinal 
fluids, measure the pressure inside the spinal canal, and you might have to 
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129 take some dye and inject into the arteries and take some pictures. And 
then is when it most probably would show up. : 

Q. Now, Doctor, would you consider that a serious condition, to have a 
fractured skull? A. Well, there are several types of skull fracture. A linear 
fracture is not a serious one as long as it has been observed. ; 

Q. What is a linear fracture? A. It means just a crack, just like you 
have seen some of the silver when you crack a glass, you see a line. 

-‘Q. Or a cup with.a crack in it? A. Yes, sir, just a long crack. 

Q. Would you say that crack is one you cannot get a knife blade in, it is 
so small? A. No,I wouldnt. Well, you mean if a knife blade would go through 
that crack and be closed again? ! 

Q. Would you consider that a linear fracture? A. No. 3 

Q. What kind of a fracture would that be? A. It would probably, if it is 
a crack in which a foreign object has gone inside, it would be considered a de- 
pressed fracture. . | | 

Q. Or in other words, the crack is so wide that something could go through 

_ that crack, that is a depressed fracture? A. Yes. ! 
130 - Anything less than that is a linear fracture? A. well, there is several 
Pmeniee 

Q. Well, what are those, sir? A. Well, there is a simple fracture, a 
linear fracture without breaking of the skin, and there is a compound, compound 
open fracture, which is a tearing of the skin. | 

Q. I am talking about skulls only. A. A tear of the skin includes, and 
there is a depressed fracture compound in which there is a plece of bone pushed 
inside, and there is a comminuted type fracture, where there are several frac- 
tures, some going inside the brain. | 

Q. Now, if this deceased -- if I tell you he had a fracture about two and 
a half to three inches long and over his right ear and such that you could not 
put a knife blade through it or possibly even a human hair through it, what kind 
of a fracture would you classify that as? A. A linear fracture. 

Q. If you had examined Ancrum and discovered that he had a linear frac- 
ture at the time you examined him, what would you have done ? 
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MR. OMALLEY: We have just been over this. 

MR. SKEENS: No, I started to go into it, but then I laid a foundation for 
a linear fracture. 

131 THE COURT: All right, you may proceed. 

BY MR. SKEENS: 

Q. What would you have done ? 

THE COURT: He said he would have kept him for observation. Isn’t that 
what you said? | 

THE WITNESS: That?’s right. 

BY MR. SKEENS: 

Q. And unless you had some other signs in addition to just taking and 
putting him under observation, you wouldn’t regard his condition as serious 
unless you saw some palpitation of the eyes or swelling of the lips or bleeding 
from the ears or something of that nature? A. That’s right. 

Q. Then if it has gotten to that point it would be regarded as serious and 


you would call for a surgeon wouldn’t you ? 


THE COURT: Wait a minute. What is the answer? 

THE WITNESS: I think you would probably observe, some more study, 
before he would be taken to surgery. 

BY MR. SKEENS: 

Q. With this linear fearture. assuming that was all he had -- your testi- 
mony was that if you didn’t observe anything -- that you actually saw now, 
you actually knew that he had a lineal fracture two and a half to three inches 
long, plus what you discovered in your examination, you would have put him 

_ in for observation, in the hospital, isn’t that correct? A. Yes. 
132 Q. And that is all, until you had further developments, and further tests; 
isn’t that correct? You are nodding your head. A. That’s right. 

MR. SKEENS: That is allI have sir. 

. % 5d * * % % cd * 
135 MR. SKEENS: Just one or two questions. 
RECROSS EXAMINATION 
BY MR. SKEENS: 
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Q. Doctor, all of your testimony here today, is this from some records 
that you have or some notes that reminded you of this, or is this strictly from 
your own memory? A. Partly from my memory and partly from the D.C. 
General records. 

Q. You went over there and read the file? A. Yes. : 

Q. And you didn% bring the file with you? A. No,I was not allowed to 
take it out. | 

Q. And you were satisfied from your examination when you examined him 
that if this man had a depressed skull fracture you would — found it; is that 
correct? <A. (Nodding). 

THE COURT: I think you have covered that. I will saath the objection. 

MR. SKEENS: No, I asked if he had any depressions before. 

THE COURT: What are you saying now? 

MR. SKEENS: Now I am saying depressed skull fracture. 

THE WITNESS: Yes, probably. 

BY MR. SKEENS: 

Q. And you did not find any? A. No. 


* * *©* © *&©* © &€ * 


THOMAS F. FORAN 
co x * * * a cd x 
DIRECT EXAMINATION 
BY MR. OMALLEY: ! 
Q. Give the Court and jury your name, please. A. thomas F. Foran. 
Q. And how are you employed? A. Metropolitan Police Department, 
Washington, D. C., Private assigned to Fourth Precinct. i 
Q. Were you so assigned on March Ist of this year? A. Yes, sir. 
Q. Now, as part of that assignment, did you have occasion to talk to one 
_ Willie Ancrum on that date? A. No, I talked to Willie Ancrum on the 2d. 
137 On the 2d of March? A. Yes, sir. 
Q. Where did you see him on that date? A. At No. 4 precinct. 
Q. At about what time of day? A. About 5:30 in the evening. 
Q. As a result of that conversation with Willie Ancrum, what did you do, 
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where did you go? A. As a result of that conversation with Willie Ancrum we 
went to 619 Eye Street Southwest. 

Q. Is that in the District of Columbia? A. In the District of Columbia. 

Q. On arriving there, who, if anybody, did you see? A. When we ar- 
rived at that address there were three colored men sitting in the living room 
of the house. It is an apartment house.. It was the firstfloor of the apartment. 
I asked him if he could identify the man who had struck him in the head, and he 
pointed to the defendant, Clarence Ross. 

Q. Do you see Clarence Ross in court today? A. Yes, sir. 

Q. Will you point to him, please? A. Sitting over there. | 

MR. OMALLEY: May the record show the witness has pointed to the de- 
fendant ? 

138 THE COURT: Very well. 

BY MR. OMALLEY: . 

Q. At that time what, if anything, did Clarence Ross say ? A. I asked 
Clarence Ross about the altercation that had happened the previous evening 
and he admitted to me that he had had a fight with the complainant Willie 
Ancrum, and that he had struck him several times with his fist and also with 


a stick. 
*x * * x *x * * * 


139 Q. Now, after you had the conversation with Clarence Ross and Willie 
Ancrum, did you place the defendant under arrest? A. Yes, sir, I did. I 
placed him under arrest and charged him with ADW -- assault with a deadly 


weapon. 


* * * *&©* *&©§ &©* & * 


CROSS EXAMINATION 
* * *£ *&©* &©* © & * 
140 BY MR. SKEENS: 
Q. Do you know whether it was the same night or not? A. Well, I believe 
he was treated and released the same evening, yes. 
Q. Because you saw him the next day? A. Yes, sir. 
Q. And isn’t it usual, Officer, when you charge a man with assault with 
a dangerous weapon, that you try to locate the weapon with which the victim 
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was assaulted? A. Yes, sir. 
Q. Did you make that effort on that Sunday when you went down there 
with Willie Ancrum? A. I asked him, I asked Clarence Ross, ‘what he had 
done with it, and he said he had thrown it away. ! 
Q. Did he say he threw it away, or threw it out in the age ? A. He 
told me he just threw it away. i 
Q.' Did you look around for it? A. I looked around in the living room 
141 and in the kitchen. I couldn’t find anything that resembled what he de- 
scribed as a table-tennis paddle, or something to that effect, I believe it was. 
Q. So you wouldn’t know whether it was in the back or somewhere else 
out of the premises or not? A. No, sir. | 
Q. Well, sir, then when you lodged the charge of — with a dangerous 
weapon against Ross, you were going according to the description of what the 
victim was struck with; is that right? A. The description of the weapon that the 
defendant gave me, yes, sir. ! 
Q. You were relying on what he told you? A. Yes, sir. 
Q. And you charged him with assault with a dangerous yospon? A. Yes, 
sir. 
_ Q. Did you place any other charges against him? A. No, sir. 
; * * * * e * a * | 
142 A. No, sir. | 
Q. Would you say he didn’t have a drink at all of an intoxicating nature, 
from what you could observe? A. From what I could botnrt I don’t believe 
he was drinking, no. 
Q. You didn’t get close ee or you didn’t smell any A. I didn’t 
smell anything that smelled like alcoholic beverage on his breath, no, sir. 
.Q. Did he look to you like he was ill, or something wrong with him, when 
you talked to him about a hospital, or to go to the hospital ? A. He had, I be- 
lieve it was a white towel wrapped around his head when he came in the pre- 
cinct. I asked him what the towel was for and he removed it and showed me 
several small lacerations on the top of his head. 
.Q. So you thereupon suggested he go to the hospital? A. Yes, sir. 


*x* * *©* *&£* © &© KF * 
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143 Q. You have known Willie Ancrum before that date, haven’t you? A. Yes, 
sir. 
MR. OMALLEY: I object. 
THE COURT: Overruled. The answer is ‘‘yes ??’ 
THE WITNESS: Yes, sir. 
BY MR. SKEENS: 


Q. How long have you been attached to the 4th Precinct, sir? A. Five years. 
.Q. Of that five year period you have been attached to that precinct, how long 


would you say you knew Willie Ancrum ? 

MR. OMALLEY;: Objection. I don’t see the materiality. 

THE COURT: Objection sustained. 

_MR. SKEENS: Your Honor, I would like to have this witness recalled, 
then, as a witness for the defendant, after the Government concludes its case. 

THE COURT: Perhaps you can come to the bench now and indicate what 
you expect to prove. 

(Thereupon counsel approached the bench and in a low tone of voice con- 
_ ferred With the Court as follows:) 
144 MR. SKEENS: I want to prove through this officer -- 

THE COURT: Let me suggest to you that you try to modulate your voice. 
I think the jury is hearing most everything that takes place up here. 

MR. SKEENS: My voice is very high-pitched anyway. My point is this, 
Your Honor, that I expect to prove by this witness that he knows many people 
in the 4th Precinct as well as other police officers who knew the reputation and 
character of this accused, and he knows of his own -- 

THE COURT: Of the accused ? 

MR. SKEENS: Thank you, Your Honor; the defendant. 

THE COURT: You mean the decedent. 

MR. SKEENS: Yes, the decedent; and that he had a bad reputation for peace 
and good order, and was a person who was known to the police to be a trouble- 
maker. 

THE COURT: What do you say? 

MR. OMALLEY: I can’t see where any of that is material unless there is 
a defense of self-defense. 

THE COURT: I will sustain the objection. As I understand, you are not 
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raising the defense of self-defense. | 
MR. SKEENS: Up to this point I have no evidence of self-defense. 
THE COURT: I will sustain the objection. Of course if in the course of 
145 your defense you develop evidence that would warrant a charge on self- 


! 


defense, then you can recall this officer at that time. 
* * * * * *% % aK 
146 BY MR. SKEENS: 
Q. What did he say he hit the deceased with? A. He said he had used 
a paddle similar to a table-tennis paddle. 
Q. Well, when he told you that, was he describing the nabaye of the wood ? 
Did he say it was part of the table? A. No, alll recall him saying was it was 
a paddle such as a table-tennis paddle. 
Q. Didn’t he tell you it was plywood like a paddle, ae of a table? Is it 
possible you could have misunderstood him? A. It is possible I might have mis- 
understood him, yes, sir. | 
Q. Officer, as a result of your knowledge of Willie Aneta, from your 
being in the 4th Precinct, and then after having arrested this defendant on this 
charge of assault with a dangerous weapon, did you have a conversation with this 
defendant concerning his actual responsibility for that charge that you placed 
against him? A. Yes, sir, I spoke to the defendant at No. 4 Precinct when I was 
making the statement of facts and line-up sheets. | 
Q. What did you say to him at that time? A. I asked him what had hap- 
pened to cause the altercation and what he struck him with, and the general ques- 
147 tions that are needed to fill out the statement of facts. | 
Q. Well, while he was giving you that information weren't you telling him 
just exactly what you thought would happen to the charge while you were getting 
this information from him at the Precinct ? | 
MR. OMALLEY : Objection. | 
THE COURT: Objection sustained. | 
R. SKEENS: Your Honor, I think this is other than what Your Honor has 
ee cre ruled at the bench. 
THE COURT: Objection sustained. 
BY MR. SKEENS: 
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Q. Did you have any occasion to see Willie Ancrum again before he met 
with his death after the time that you came down to the Municipal Court that 
Monday morning? A. No, sir, I didn’t see him after that. 

.Q. You never Saw him again? A. No, sir. 

Q. Did you notice what his condition was as to sobriety that morning 
when you went to the Municipal Court Monday morning ? 

MR. OMALLEY: Objection. 

THE COURT: Objection sustained. 

* ed x * * * * 
REDIRECT EXAMINATION 

BY MR. OMALLEY ? 

Q. Who first said a paddle was used? A. The defendant. 

Q. The defendant did? A. Yes, sir. 

Q. Now, Mr. Freeman -- 

THE COURT: Let me interrupt: Where did he first state it? 

THE WITNESS: In the house, Your Honor, 619 Eye. 

THE COURT: You went to the house at 619 Eye and there confronted the 
defendant; is that right ? 

THE WITNESS: That is correct. 

THE COURT: And that is the first time anything was said about a paddle, 

is that correct ? 
161 THE WITNESS: That’s right, Your Honor. 
BY MR. OMALLEY: 
Q. Then when you first questioned the defendant about that paddle, ap- 


parently Mr. Freeman Wood was a part of the conversation, was he? A. That’s 


correct. . 

Q. How far away from Mr. Wood was the defendant standing at that time ? 
A. I don’t know. The width of the table -- possibly three feet. 

Q. In hearing distance? A. Yes, sir. 

Q. And Mr. Wood volunteered that it was a paddle? A. Yes, sir. I seem- 
ed kind of confused as to the nature of the object that was used, and he spoke up 
and said that it was a paddle. 
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153 HENRY H. WESLEY 


*¥ *£ *£ *&€* © & & * 


DIRECT EXAMINATION 


* *+ *&* *£ *€£* K£ KF * 


MR. SKEENS: I would like to approach the bench on another matter, if I 


| 


may. 
(Thereupon counsel for the parties approached the bench, and in a low 
tone of voice conferred with the Court as follows:) | 
MR. SKEENS: Your Honor, I notice Officer Foran still in the courtroom, 
and I want to make an objection for the record in case it would 'be too late if 
he left. | 
Mr. O™Malley, the Prosecuting Attorney, developed from that witness on 





direct that he charged Ross with assault with a dangerous weapon. I think I 
have a right to show what happened to that charge. ! 

154 THE COURT: I will make the same ruling. I have sustained the Govern- 
ment’s objection. | 

MR. SKEENS: I think when the jury goes to the j jury room it is going to 

speculate about assault with a dangerous weapon charge, and it is in the same 
nature of any other criminal arrest, you have no right to bring any arrest out 
unless it is a conviction, and in this case the case was actually dropped, I think 
it prejudices this defendant, that they know he was charged with assault with a 


dangerous weapon. 
| 





155 BY MR. O'MALLEY: 

Q. Now, Officer, I show you what has been marked Gaivebneminies Ex- 
hibit 1 for identification, which lies here on the counsel table in many parts, 
and ask you if you can identify it? A. Yes, sir. 

Q. How do you identify it? A. I have my initials on each piece, “H.W.” 

Q. What do you identify Government’s Exhibit las? A. As a cocktail 
table that has been broken into several pieces. | 
__ Q. Where did you first see Government’s Exhibit 1? A. In the rear of 
619 Eye Street Southwest, in a small shed. | 


x * *&©* *&* &© &© & * 
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CROSS EXAMINATION 
BY MR. SKEENS: 
Q. And you went to that shed after the defendant told you it was there; 
isn’t that right? A. Yes, after the defendant and other people in his presence 
_ told me that it was there. 
156 Q. Now, did you have anything to do with ‘this case on March ist, 1958 ? 
A. I did not, sir. 
Q. When did you first come into this case? A. A little before midnight 
on the 12th of March. 
-Q. That is when you heard Ancrum went to the hospital; is that right? A. 
I heard that he was at the hospital, yes. 
Q. And it was then that you thought that the table might be relevant in any 
further proceeding? A. I was told by the defendant and others that it was. 
Q. And where was the defendant when he told you that? A. Lying in his 
bed. 
Q. Where is the bed located? A. In the second room from the front, 
first floor. <n 
Q. What is the address? A. 619 Eye Street, Southwest. 

.Q. So he was home when he told you where that table was? A. That’s 

right. 

.Q. Did you take him into custody at that time? A. Not at that time. 
Shortly thereafter. 

- .Q. Where did you go before the ‘‘shortly thereafter’? came? A. I went 
157 to the rear and recovered this table, with his wife. I returned to the room 
‘where he was still in bed. 

Q. And you took him where? A. After talking with him for a short while, 
I took him to the 4th Precinct. 

.Q. For what reasons? A. I placed him under arrest.: 

.Q. On what charge? A. The charge at that time was ADW. 

.Q. Were you aware of the fact that he was charged with assault with a 
dangerous weapon already on March lst? A. Yes, I was aware of that at that 
time. 

| Q. Why would it be necessary to arrest him and charge him? 
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MR. OMALLEY: Objection. 

THE COURT: Sustained. 

MR, SKEENS: May I finish the question ? 
THE COURT: I know what the question is. Objection juiliainea. 
MR. SKEENS: I think the record ought to show. ! 

THE COURT: Objection sustained. | 

MR. SKEENS: I’m sorry, Your Honor. | 





os * x * * * ce * * : 
158 BY MR. SKEENS: | 

Q. And during that eight years you were at the 4th Precinct, did you ever 
know Willie Ancrum, prior to this occasion? A. Yes, sir, I did. 

MR. OMALLEY: Objection. ! 

THE COURT: Objection sustained. : 

MR, SKEENS: Your Honor, I would like to recall this witness as a witness 
for the defendant should that occasion arise. _ 

THE COURT: Very well, you may do so, in that event. 

R. SKEENS: I presume the same ruling applies as to the other witnesses, 

I cannot go into the basis. 

THE COURT: That is correct. 


x * * *&* &* & & * 


160 August 5, 1958 





* * * * &£ &* & *€ | 
161 PROCEEDINGS. | 


(Counsel for the parties approached the bench, in the absence of the jury, 
and in a low tone of voice conferred with the Court as follows :) 

MR. SKEENS: May it please the Court: With reference to the defendant’s 
position in this case and probable crucial evidence that will come up during the 
trial, I think 1 would like to make my position known, and perhaps Your Honor 
may have a chance to look into it before you make a ruling and the jury comes 
in, but Beatrice King and her daughter will testify, the defendant’s wife will 
testify. 

THE COURT: Who will they testify for? The Government ? 
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MR. SKEENS: Yes, they will be called as witnesses. I have Freeman 
Wood on call. 

MR. O“MALLEY: May I interrupt for a moment to set the record straight ? 
The Government does not intend to call either of the Kings, or the so-called 
common law wife of the defendant. 

MR. SKEENS: Well, the defendant will call them, naturally, and I ap- 
preciate Mr. OMalley having brought them to court. A crucial part of the de- 
fense’s case is the deceased's character. | 

. There is a sparse of authority, I carefully looked over Wigmore on Evi- 
162 dence yesterday, and I am satisfied there seems to be a prevailing rule 
in the absence of asserting self-defense, the issue of moral character is not an 
issue. However, I submit most forcefully, Your Honor, that that is not the only 
requisite for putting in the moral character of the deceased. 

THE COURT: What is the materiality ? 

MR. SKEENS: My materiality is this: I claim that the defense of the de- 
fendant, one of the defenses will be that there was adequate provocation here, 
provoking him into this assault. Now, that will be one of the defenses, and that 
will at least reduce it from second degree murder to manslaughter. Now, if this 
man has the character which would provoke an assault upon his person, the de- 
ceased, after March 1st, we want to show that someone else could have assaulted 
him because of his moral character, that he was of such a character that some- 
one, that he could provoke an assault by another between March Ist and 13th, 
the time he died. 

Dr. Daviglas has testified already in this case that when he examined him, 
he said if this man had a fracture or a depressed skull he would have found it. 

_ And the evidence will show later on that there was a fracture and a depressed 
163 skull, which would indicate that it happened after this defendant had as- 
saulted him. Now, I think that we should be entitled to show to the jury that from 
the evidence in this case, that this man was of such a character and the way he 
was found, as the Court will find out today, was he was in a fit of epilepsy on a 
floor in a building, taken to the hospital thirteen days after this defendant as- 


saulted him. 
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I think we have a right to show what this man’s moral character is, as to 
what could have happened to him between March ist and 13th, between the time he 
was assaulted and the time he died. | 

I hope to call Freeman Wood back to the stand, who wil testify as to this 
man’s background and record and to show -- ! 

THE COURT: What do you mean, his record ? | 

MR. SKEENS: I will also bring records from the District Jail to show that 
this man has a record going back to 1939, Your Honor, as to his -- 

THE COURT: Are you now talking about the decedent ? 

R. SKEENS: The decedent. I hope to introduce as my part of the trial a 
conviction in 1938 of 60 days for no permit, colliding, and driving without a 


permit. | 
164 THE COURT: That would justify an assault resulting in the death of the 
man ? | 
R. SKEENS: I have seven other records here. ! 
THE COURT: Would all of them justify ? | 
MR. SKEENS: Sixty days. ’34, assault with a dangerous weapon, six months 
to eight months. ’51, deadly weapon, 180 days. ’52, taking property without right. 
When Freeman Wood testified here that he saw him after this assault with 
another man on a truck, that incident, if I were permitted to bring it out, would 
show this defendant was in the act of stealing radiators in that incident, and that 
was after the assault in this case. | | 
Things of that nature would provoke an assault. If someone saw him taking 
the radiators, he could have been involved in an assault we don’t know about. 
How could I know? I think the jury has a right to know. 
Another thing, this defendant, as Freeman Wood said, “Give him the money, 
and it will be all over.’’ He took the money from this man’s wife. ‘‘And it will 
be all over.’’ That will be the end. ! 
That provoked this man into assaulting him in order to recover the money. 
165 Now, I submit to Your Honor, Corpus Juris Secundum will show you very 
fully on assault and battery a defense, an absolute defense, is provocation, where 
the provocation amounts to a crime committed in the presence of the defendant 
and that will be another defense I will urge in this case. | 
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And I think that if there was an absolute defense to the assault in this 
case, then, of course, he couldn’t be convicted of any homicide. 
And I think that all of this goes to show this defendant’s state of mind in 
showing what was the provocation, because this defendant can also testify as 
to what this deceased's background was, and what led him to, provoked him 


into this assault. . 
So I think it all ties into the defendant’s case, and I think if there is an 
absolute exclusionary rule, even though I don’t assert self defense,that I can- 


not bring in anything as to the moral character of this deceased, then a mater- 
ial part of the entire case of the defendant will not come to the attention of the 
jury, and if that is Your Honor’s ruling, all I will do is conclude with a proffer 
of the deceased’s record, and then I will not present or attempt to elicit any 
_ more evidence from either the Kings, Mr. King and his wife, or the daughter. 
166 THE COURT: What do you propose to prove by the Kings ? 

MR. SKEENS: I propose to prove -- I have never talked to them -- 
but if they will tell the truth, they will testify that this deceased was living 
with both the daughter and the mother at the same time in the same house, co- 
habiting with both of them, and that -- 

THE COURT: Is that provocation for homicide 7? 

MR. SKEENS: No. And that he also had another girl friend on the side, 
and this father, Mr. King, got in on knowledge of all this, and then he attacked 
the decedent with an axe. 

Now, the only evidence I have on that is hearsay from what the defendant 
and his wife know, other than the Kings, if they will testify to that on the stand. 

THE COURT: What do you have to say, Mr. OMalley ? 

MR. O'MALLEY; I think the last thing Mr. Skeens mentioned is material 
if he can establish that there was an assault by Mr. King and it was close to the 
time mentioned here, I think that would be very material. 

THE COURT: I do too, but what about these other things ? 

MR. OMALLEY: Character I don’t think is at all material, because as 

167 the first part of Mr. Skeens’ argument indicates, what could have happened 
as a result of this man’s character -- now, if he could establish there was an actual 
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provocation, that there was an actual assault, then that would be something else 
again, he could put in the circumstances of it which would reflect on character. 
But just to put in character in a vacuum and have the jury presume from that 
character that there was an assault I don’t think is proper or material. 

MR. SKEENS: I am not talking about general character. I am talking of 
such a character that would provoke an assault by other persons as well as the 
defendant in this case. I am not talking about general character of peace and 
good order now, like I first talked about. | 

THE COURT: I have looked into the matter some since yesterday after- 
noon, and I am of the same view I expressed yesterday, and I will adhere to my — 
ruling, general evidence as to moral character of the decedent is not admissible, 
and I will exclude any evidence tending to establish it. 

MR, SKEENS: Well, then, to save me the trouble of issuing a subpoena 
to produce records from the District Jail concerning the deceased, I would like 
to read in the record what their testimony would show in so far as the deceased’s 





168 record in the event it would have been admissible. 


THE COURT: Do you have any objection to that ? ! 
MR. OMALLEY: No, Your Honor. ! 
THE COURT: Very well. You can do that now if you like. 
MR. SKEENS: October 7, 1938, Willie Ancrum was convicted of driving 
an automobile with no permit and leaving the scene, for colliding, served a sen- 
| 


tence of 60 days. 
1939, he was charged again in a traffic violation for ariving with no permit. 


He also served a sentence of 60 days. 

In 1944, he was charged and convicted of assault with a dangerous weapon 
in this District Court and a sentence was imposed of six months to eighteen 
months and he served the time less good behavior there. | 

In 1951, he was charged and convicted of carrying a deadly weapon and tie 
was sentenced to 180 days, no fine was imposed, and he served that sentence. 

1952, he was charged with taking property without right, and he served 
30 days. Fifty dollars or 30 days -- he actually served 30 days. 

January 30, 1957, he was charged with larceny and unlawful entry, con- 
victed, received 45 days for larceny, 30 days for unlawful entry. 

| 
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169 October 24, 1957, he was found not guilty of larceny and of unlawful entry. 

-February 19, 1958, he was arrested and charged with housebreaking and 
that case was nolle prossed. | 

THE COURT: Mr. OMalley, how much more ? . 

MR. SKEENS: On that case I think Mr. Freeman Wood, who, I understand, 
inadvertently was left here until seven o’clock last night, could be excused, 
because the only evidence I was to bring out from him was relating to the ag- 
gressiveness and susceptibility to provoking an assault by the deceased. 

THE COURT: And you don’t propose to call him in view of the Court’s 
_— ? 

R. SKEENS: No. I still hope to call Mr. and Mrs. King and eee to 

Se the assault upon the deceased by Mr. King. 

THE COURT: When will that assault have taken place and what is your 
contention about that ? 

MR. SKEENS: I hope to talk to those two witnesses before this afternoon 
so I will know whether or not I will be able to develop that. Maybe I won% call 
them. I should have an opportunity to talk to them before this afternoon. 


x* * * &©§ © © & 


170 DR. HAL CURTIS HOLLAND 


* * * * * & & & 


DIRECT EXAMINATION 
* * * x * * * * 

172 BY MR. OMALLEY: 

:Q. Upon examining him, Doctor, what did you find? A. At that time I 
found that this man was in a stuporous or semi-comatose condition, he was 
having convulsions involving principally the left side of his body and was in 
my opinion critically ill at that time. 

173 On closer examination he was found to have a number of cuts or lacera- 
tions about his head, several on both sides of the head and one on the vertex or 
the top of the head. In addition I found that just above and slightly behind the 
right ear, perhaps in say this position (indicating), along in here, a depressed 
area in the bone could be felt. 


174 
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The X-rays showed also this depressed area which in my opinion was 
what we call a depressed fracture; in other words, an area where the skull 
had been struck and the bone had been driven in out of its normal alignment. 

In addition I might add there was a second fracture close to but not as- 
sociated with the first fracture which was also on the right side. This was a 
fine crack in the skull, not displaced as the first one was, but a fine crack in 
the skull which ran from what we call the right parietal area, a position along 
about say here (indicating), running down to the base of the skull. 

Q. Doctor, from your examination, could you arrive at an estimate as 
to how old the wounds or the fractures were? A. Yes, I made such an esti- 


mate. I would say that they had to be, in my opinion, at least a week old, and 
| 





it could be longer. | 
Q. That is as regards the wounds that appeared on the surface ? A. That’s 
correct; the lacerations. | 
Q. How about the fracture? A. The fracture is difficult to say. There 
are portions of the body, say the leg bones or arm bones, are) in essence of 
different type of bone than found in the skull. Now, witha fracture of an arm 
bone, an expert can make a reasonable assessment of the age of the fracture. 
In the skull, however, theré is so much variation that it is quite possible for 
a fracture to be years old; it can’t be -- in other words, what I am saying is 
that I cannot be certain of the exact age of a skull fracture, unless,.of course, 
where I see a laceration of the skalp and I see portions of bone projecting 
from the wound which tells me this has just occurred. This is not the case 
here, however. In general I am unable to say exactly how old the fracture of 
the skull is. | ! 
Q. Now, will you consider, Doctor, what you have gone through to deter- 
mine the condition of Willie Ancrum -- would you call that a neurological 
test? A. Yes, it is a neurologic examination and test. ! 
Q. And that revealed to you there was a fracture? A. Yes. 
Q. Now, Doctor, is this neurological examination -- does it indicate 
at all times when there is a fracture, that the fracture exists? A. No;asa 


matter of fact, it is rare that the neurologic examination, which is in essence 
i 
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175 a physical examination specifically directed toward the nervous system, 
it is rare that you are able to tell that there is a fracture from the examination, 
and, it is only, in most cases, when X-rays have been taken, that a fracture can a 
be diagnosed. 4 
Q. And did you take X-rays? A. We did. 
Q. And did those X-rays support your earlier neurological examination ? . 
A. They did, particularly with reference to the depressed area that I mentioned. 
I had no way of knowing from the examination that there was a second fracture, 
but this was shown on the X-rays. : 
Q. These convulsions that you testified to on the left side, did they indi- a 
cate something as regards where in the head the fracture was? A. They would 4 
indicate where the principal injury to the brain was, and in this case the frac- 
ture as well -- you see, the right side of the brain controls the left side of the 
body and vice versa. In other words, the electrical pathways cross as they 
come down to supply the body so convulsions on the left side of the body would 
indicate an injury or some sort of difficulty in the right side of the brain. 


a 
176 Q. Now, did there come a time when Willie Ancrum died, Doctor? A. 
Yes. * 
Q. When was that? A. It was about 6:20, I believe, the following morn- x 
ing. | 
Q. That would be the 13th of March? A. Yes. bs 
Q. Were you present at that time? A. No, I don't believe I was. ° 
Q. Then the examinations that you made were when Willie was living ? 
A. That’s correct. | db 
Q. And in order to arrive at a conclusion, you base it pretty much on . 
symptoms? A. That’s correct. : r 


Q. Now, after the death, Doctor, would you be in the same situation or 
would you be better or worse in determining the cause of the death of the de- 
ceased? A. I would be able to say better with the benefit of hindsight what 
the difficulty was. 

Q. Would you say then, Doctor, that an autopsy would be a more reliable 
criteria for determining death than your observation of the symptoms while 
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the patient was living? A. Oh, definitely. | 
* * * * * &* & & ! 
CROSS EXAMINATION ! 

BY MR. SKEENS: ! 

Q. Now, Doctor, of course you recognize that an autopsy doesn’t help a 
person live; isn’t that right? A. Not that person. It helps other people some- 
times. | 

Q. It may help other living people? A. Yes. : 

Q. But so far as the injuries sustained on that person, . is too late, be- 
cause he is already dead? A. That’s correct. 

Q. From a medical point of view, the doctor has to do what he can while 
the person is still alive? A. That’s correct. 

Q. In that sense, you have certain standards and rules that you follow in 
determining and diagnosing what is wrong with an individual when he complains 
of an injury? A. That’s true. : 

Q. And there are accepted standards when a person comes in and he is 
suspected of having a fractured skull; isn’t that right? A. Well, I am not 
quite certain what you mean by ‘“‘accepted standards.’’ ! 

Q. A certain type of neurologic examination: If you suspect a man has a 


178 fractured skull, wouldn’t you conduct a type of examination to determine 





that? A. Yes. | 

Q. What examination is that, sir? A. Do you want “a detailed ? 

Q. Yes, for the jury. A. Well, in conducting a neurologic examination 
for someone who has had some experience in it, there are certain things that 
anyone can tell, that are really the most important things. By that I mean if 
an individual comes in to see me and let’s say that he has fallen and hit his 
head, just as an example: Now, this individual walks in, he walks into my of- 
fice or into the emergency room, he says, ‘‘I fell and struck my head.’’ 

The man is able to walk in, which indicates there is no paralysis. He 
knows where he is, he has gotten to see the doctor, he is able to tell what has 
occurred, and a few simple questions, such as any difficulty with vision, a 


few things of that sort, which can be conducted in just a very few minutes, 
| 
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without any formal testing, will give the doctor an excellent idea of the general 


status of the nervous system. | 
Now, from there, of course, would follow the physical examination, what I 


had previously referred to as the neurologic examination. Now, when we do this 
179 we go through certain movements which can be done very quickly when 

you have a little experience with it, check on the movement of the eyes, whether 
it is possible to move the eyes in all spheres, whether the person is hearing -- 
this can be roughly determined by whether he hears you and is able to respond 
to the questions. If he doesn’t complain of trouble to his vision, and you see 
nothing abnormal about the movements, you check his grip in this manner, bi- 
laterally on both sides, and a brief check of the reflexes, which is desirable but 
not essential, if the strength is satisfactory. 

If the doctor has observed the patient walking and standing, it gives him 
really a better idea of the man’s balance and his perception than any specific 
test. 

There are certain -- perhaps I should sum it up in this way: The appear- 
ance of the patient and the condition of the patient determines largely the ex- 
tent of the examination and how detailed it needs to be. If a person has just 
bumped his head and appears to be in good condition, then, of course, some 
of the detailed and somewhat risky diagnostic tests that we do at times, involv- 
ing the operating room and X-ray and some other things, are obviously not 
necessary, if the person can be kept under observation. 

. Now, in the younger men who have trained under me there is one point that 

180 _ have always emphasized, and which I am always careful to follow my- 

self, that is, that more important than all of these things that I have mentioned 

is to keep in touch with the patient and so we always ask them to, if we find 

nothing at the time, and X-rays are not always indicated in these things, as I 

am sure you have all read about some of the dangers of excessive X-ray, we have 

to be careful, we can’t X-ray everybody. People would be getting too great a 

dose during their lifetime. So if we are able to follow the patient, if we have him 

return to see us, or to see some other doctor in the clinic, we can have an idea 

of how he is getting along following this injury. Without this, of course, 
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| we have nothing really to offer in the way of good care, of course, if we aren’t 
allowed to see the patient. | 

* But this in a general way comprises the neurologic examination. No two 

’ examinations that I do are exactly the same unless I am doing them to teach med- 

ical students, or something, the complete examination, because certain portions 

of it are not indicated. The physical examination may not be dangerous, but 

certain of the detailed tests that we do are not without risk, there is some dan- 


ger to them, and the patient in a sense must not be too sick, but he has got to 


« have something wrong with him before it warrants us using these methods. 
. . Have I answered ? | 
“181 MR. SKEENS: Yes. 
BY MR. SKEENS: 
| . . . * *£ * *£ *© & & & . | 





z 201 Q. Now, sir, in your experience as a neuro-surgeon, when you have de- 
. termined that major surgery is indicated in the case of a depressed skull frac- 

ture, what procedure do you follow? A. Exactly ? | 

Q. Yes, sir; what different ways would you do? — ! 

& MR. OMALLEY: I object to this. I don’t see the materiality. 
‘od THE COURT: I will sustain the objection. | 
MR. SKEENS: I am laying a foundation for a more important qaestion, 
I realize this man was never operated on. I think the jury should have the bene- 
fit of the procedures used throughout the entire course from the admission to 
the point of actual operation. | | 
» THE COURT: Come to the bench. | 
* . (Thereupon counsel for the parties approached the bench, and in a low tone 
* 202 of voice conferred with the Court as follows 3) 
THE COURT: You say you are laying the foundation for what ? 
H) MR. SKEENS: I want to find out -- | 
i. THE COURT: Keep your voice down because the jurors can hear every 
word ae say. : 
Is R. SKEENS: I want to find out just exactly what a doctor would do when 


they — on a skull fracture and what the incidence of recovery is on the 


i 
| 
i 
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type of -- such an operation -- and I wanted to ask him a hypothetical question, 
if such operation were performed on the deceased on March 2d what his chances 
would have been for survival. 

MR. OMALLEY: I object to that, first as being inartiabeatah, and sectind, in 
that the Doctor has already answered that the operation wouldn’t have been bene- 
ficial in any way. 

MR. SKEENS: He said that because he said they had no indication that an 
operation was indicated according to his method of determining. . 

THE COURT: I will let him answer. 

MR. OMALLEY: I would say this, Your Honor; I wouldn’t object to his 

_ asking the ultimate question. I don’t see any purpose for the foundation. 
203 THE COURT: I think you may lay the foundation. You may proceed. 

(Thereupon counsel resumed their places at the trial table, and the follow- 
ing proceedings were had in open court:) 

BY MR. SKEENS: 

Q. Doctor, when you have disclosed in your neurology service that a man 
is suffering from a depressed skull fracture as a result of a blow from without, 
and it is indicated to you that immediate surgery is in order, what procedures 
would you take in treatment of that skull fracture? A. The head -- once I de- 
termined that the fracture was severe enough to warrant surgery -- the head 
would be immediately shaved, certain determinations would be made of blood 
hemaglobin to determine the patient’s general status to prepare him for anes- 
thesia; in other words, blood would be drawn and cross-matched so it would be 
available for transfusion during surgery if necessary, and the patient would be 
taken directly to the operating room. ShallI continue ? 

Q. And then what is done on the operating table? A. In the operating 
room, the patient would be placed under anesthesia of whatever type might be 
determined by the surgeon and anesthesist in consultation, and the patient would 
be then placed on the operating table. If it is a closed type of depressed fracture, 

204 | a horseshoe-shaped incision would be maje encompassing the fracture. 

Q. Eartoear? A. Well, if the fracture were, say here (indicating), the 

incision would be made so that a flap could be turned down, the scalp could be 
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turned down, exposing the fracture. 
Then, from that point on, once the bone is exposed, there are a variety of 
approaches which a competent neurosurgeon tailors to the individual problem. 


It may be necessary to make an additional hole nearby and elevate the fracture 


205 


through that, and take out the fracture piece-meal. There are many approaches. 
It would depend entirely on the individual configuration of the fracture. 

Q. And that is to most nearly align the shape of the skull to what it ori- 
ginally was to fit the skull without causing any pressure on the skull? A. If I 
may say so, the sole purpose of the operation is to relieve pressure and there 
may be no attempt to realign the fracture, we may simply remove the pieces 
of bone, and if the defect -- at times it is possible to save the fragments and re- 
shape some of them and wire them back into place, or it may be necessary to 
use plastic or metal to fill the defect, if it is large enough. 

Q. How would you remove the pressure caused by a hematoma or any 
other flammatic substance? A. By making a hole in the skull or possibly several 

holes in the skull and opening the membranes overlaying the collection. 

Q. Now, Doctor, assuming that the patient is an average normal healthy 
person, what is the incidence of recovery from that type of operation, assuming 
he is a normal person, and the brain damage has not been so serious that it was 
too late anyway? A. The percentage of recovery is high; I would say from my 
own cases, I would say 90 per cent or better. | 

Q. In other words, only one out of ten would die because of the operation 
itself? A. Yes. | 

Q. On the average. So that if there is anything above that, it was from 
some other cause, other than from the mere technique of the _e-~- itself ? 


A. Yes. 





x *£+ * &* KX * * * 


227 (Thereupon, without the presence of the jury, the following proceedings 


were had:) | 
MR. SKEENS: May it please the Court, the defendant at this time moves 
for a judgment of acquittal on the charge of second degree murder only. I pre- 
sume that the Court will charge on manslaughter in this case. 
| 


| 
| 
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I think that there is no evidence in this case warranting the jury to have 


before it for consideration any charge or any offense of second degree murder 
and the reason I have is for the following facts, which I believe are undisputed, 
and that is, first: 

There is no doubt that the defendant assaulted the deceased, Willie Ancrum. 
There is no doubt that as a result of the assault there were certain injuries sus- 
tained. 

I think it is also well shown by the witnesses produced to date by the 
Government that this assault is on provocation by the deceased Willie Ancrum, 
the provocation being the theft of thirty-five dollars of his wife’s ‘money and his 

228 refusal to return it; by the uncontradicted testimony as it shows, by the 
woman Ruth Salisbury and by Freeman Wood, who were all there present at the 
time and both of them imploring him to return the money, and he denying that 
he had the money, then later admitting he had it and returning a portion of it. 

I think that all clearly shows sufficient provocation in this case to reduce 
the charge from second degree murder to manslaughter, at most. That in it- 
self -- 

_ THE COURT: Do you have any authorities on that, on provocation being 
a justification for second-degree murder ? 

MR. SKEENS: Provocation would reduce it from second degree. I have 
read Volume 47, Corpus Juris, on assault and battery, treating this essentially 
as assault and the man dying afterwards, and it says where the deceased is 
killed as a result of an assault and there is provocation for the assault then 
that would reduce it to a lessor charge. 

THE COURT: What do you mean, ‘‘provocation?’’ I am not sure I under- 
stand what you mean. 
| MR. SKEENS: Provoking the defendant into assaulting the deceased. For 

229 example, a man comes and sees his wife committing adultery in the bed- 
room, that is provocation, and if he kills his wife as a result of seeing that, 
that is considered in the law adequate provocation which would reduce it from 
second degree murder to manslaughter even though there was no touching or 
physical touching or any words spoken or anything of that, it is the nature of the 





_ ocation. 
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act itself when it provokes a man into an act where he acts in heat without 
thinking and without reflecting and assaults a person as a _ of it and 
he dies as a result of the assault, that would reduce it. ! 
THE COURT: Assuming that is so, doesn’t that make it a jury question? 
MR. SKEENS: If it is a disputed fact, that is what the authorities say, if 
there is a dispute as to whether or not there was provocation, that would be 
for the jury to decide. But in this case there is no dispute, it is clearly shown 
here, there was provocation. There is no one here saying there was no provo- 
cation, the provocation being the theft and withholding of this thirty-five dol- 
lars. ! 


THE COURT: That might be a question of whether or not it was prov- 


MR. SKEENS: That is a question of law for the Court i decide, it cer- 





230 tainly wouldn’t be for the jury. I think it is a mixed law-fact question, 


the Court has to decide that in the first instance, and if it finds as a matter of 
law that is a provocation then the evidence being uncontradicted as to the 
thirty-five dollars being taken and refusal to return it, being an adequate 
provocation, the jury has no right to consider second degree murder in this 
at all. The most they can consider is manslaughter. i 

And secondly, I say for another reason there is no evidence of second 
degree murder, because there is no evidence of malice. Surely the Government 
doesn’t contend that this was a degree less than first degree murder, in other 
words, everything was present less premeditation, or everything was present 
less deliberation, or everything is present less malice. I don’t think there can 
be any malice inferred from this act, because it would have to be a wrongful 
purpose. | 

There again we come to the same subject, was there a wrongful thing in 
this man’s mind when he, acting in the heat of passion, when the man provoking 
him into committing this assault, it then results in his death as a result af the 
assault, is the jury warranted in finding malice from an act of that kind? I 


231 think not, and I think as a matter of law, again, Your Honor is faced with 


the same situation. You have no evidence here to begin to show where the jury 
could deliberate and determine that this is actually a second degree murder. 
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It is nothing more than a wrongful killing at most, if it is wrongful, it is a 
wrongful killing and that is manslaughter, that is all that the Government has 
shown. If the jury wants to believe that it was wrongful, so far, that itis a 
wrongful killing, and that only warrants manslaughter, nothing more. The 
Government has to show something else. And I think as a matter of law, the 
evidence in this case, as Your Honor has heard it, shows there is nothing here 
giving any other additional element which would take it out of the manslaughter 
category. 

We don’t have those definitions in common law of involuntary man- 
Slaughter or second degree manslaughter, things of that nature, like the States 
have, but this wouldn’t be classified as a manslaughter type case because 
this man, it is clearly shown, had no intention to kill this man, and it couldn’t 
be inferred in there at all. He was just beating him until the man returned 
his money, and not with the intention of killing him. There is no showing of 

232 that whatsoever other than the striking ensued, as the man said, ‘‘The 
money is in the truck, Freeman would go get it,’’ the man stopped the assault. 

When Wood returned, said, ‘There is no pocketbook in the truck,’’ then 
the defendant resumed striking the deceased until the deceased said, ‘‘O.K., 
let’s go to my place and get the money.’’ and then the assault stopped at that 
point. 

And I think that evidence is uncontradicted, nothing here showing any © 
malice or anything. I think the man was trying to recover his own property, 
thirty-five dollars. I think he had a right to do that. Perhaps the way he did 
it he had no right to do it. But he certainly had a right to do it and he was in 
his own home when this assault occurred, so I think the evidence there being 
all contradictory, it would certainly be unfair for the jury to even be allowed 
to consider a charge of second degree murder in this case, and therefore I 
think there should be a judgment of acquittal of that charge, and then leaving 
only the consideration of manslaughter to the jury at this point. 

THE COURT: Mr. OMalley, what do you say ? 

MR. OMALLEY: Your Honor, I question on the facts of this case whether 
there was any provocation whatsoever, and if Your Honor were to feel that there 
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was some provocation, even in the words of Mr. Skeens -- he said your Honor 


233 would have tofind there was provocation -- and I don’t think the facts in 


234 


this case warrant such an inference. | 

The Government proceeds on the theory this was a very malicious beat- 
ing over a rather long period of time. It had been interrupted, actually, and 
then resumed again, and a further very brutal beating which the wounds, as 
have been indicated, were the proximate cause of the death of the deceased. 

I think the Government has presented a very ample case to go to the jury 
on second degree murder. 

THE COURT: Do you want to say anything further ? 

MR. SKEENS: No. I would reserve any argument I have! on this question 
of intervening cause as to whether or not the assault caused the death of the 





deceased or whether it was some intervening cause which is the real defense 
in this case, in addition to the provocation. Those are my two essential de- 


fenses in this case. ! 
And on a manslaughter charge I will rely on provocation as being an abso- 


lute defense in that the theft was committed and it was a continuing theft in the 
presence of this defendant, and the authorities say where the criminal charge 
originates in the presence of the defendant, that that is such provocation as 
will result in an absolute defense rather than just a mitigation from second de- 
gree to manslaughter. However, I recognize that would be a jury question in 
that instance in saying it is not manslaughter at all. : 

THE COURT: I will deny the motion. 

MR. SKEENS: Before Your Honor brings in the ; jury, I think that in the 
light of Your Honor’s previous ruling about my being permitted to show by 
general testimony that this deceased is a type of person who would provoke an 
assault upon him , that that was not admissible, I have, as Your Honor knows, 
had a forthwith subpoena issued to the District of Columbia Jail to produce the 
records and file of the deceased Willie Ancrum, which I have before me, and 
since the subpoena was directed specifically towards a medical examination 
on February 19, 1958, I note the report is blank, so we have no way of knowing 
what the report is, from this record, as to what the physical condition of the 
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deceased was on February 19, 1958, eleven days before the crime. 
That was the reason for producing this file. However, I have another 
235 bit of information here which I think would be relevant had I been per- 
mitted, and I would like to read it into the record, showing the inmate’s state- 
ment of offense upon admission into the jail. I read: He was sentenced six 
to eighteen months for assault with a dangerous weapon in this court. 

THE COURT: When was that ? 

MR. SKEENS: 1944. He has a short statement in here which he made 
to the prison authorities, and I would like to read that into the record. It shows 
what he did, in convicting him of that assault with a dangerous weapon. 

MR. OMALLEY: I am going to object to the reading into the record, be- 
cause it is not in the least material. 

MR. SKEENS: The jury isn’t here. How could it hurt you? 

THE COURT: I will permit it. 

MR. SKEENS: January 31, 1944. Bertha Loften -- 

THE REPORTER: Please repeat that, Mr. Skeens. 

MR. SKEENS: -- ordered me not to move out of my house, as they wanted 
the house. I refused and an argument started. She threatened me with an iron 
poker and I ran out of the house. I went to do some work and thought they would 
be gone when I got back. I returned about two and a half hours later to my house 

236 at 110 H Street, Southwest, and- went to my dining room. They came into 
my room and Bertha hit me about four times with a poker. 

I note here it doesn’t say where she hit him. 

-- hit me four times with a poker. I eluded her and she struck so hard 
that she burst the panel in the door. I ran to my vanity table, took out a revolver 
and turning toward them I ordered them out of the house. They laughed at me 
and Bertha started toward me with the poker upraised. I shot toward the floor, 
intending to scare her, but the bullet hit her in the leg. . 

Bertha then turned around and walked out of the room, calling me foul 


names, stating she had me where she wanted me. She walked out without any aid. 
I then went to a friend’s home and giving him the gun told him what had 
happened. ThenI returned to my home and gave myself over to the police. 
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I pleaded not guilty but was found guilty by a jury and received a term of 
six months to eighteen months for ADW. 

THE COURT: For what purpose are you making this proffer 4 

237 MR. SKEENS: That proffer is to show that this deceased is the type of 

man who by his very character is the type who would provoke an assault upon 
his person and that I am attempting to show that other persons could have 
struck him in an assault prior to the time the defendant did, causing the frac- 
tures which ultimately resulted in his death, and I might say, Your Honor, the 
evidence will show, and I will bring in Beatrice King, she is going to testify 
that her father hit him over the head with an iron pipe. 

THE COURT: When was that ? 

MR. SKEENS: Recently. She didn’t give the exact time. I will have to 
develop that. 

THE COURT: Do you object to this. 

MR. OMALLEY: I object to this. 

THE COURT: You object to the statement in 744. 

MR. OMALLEY: Yes. 

THE COURT: Objection sustained. 

R. SKEENS: I may say, Your Honor, this is a denisthy! file. I haven’t 
hhad an aponeaibes to fully go into it but it also shows that the ceased also has 
had treatment for syphilis while he was at the jail, which I think all goes to 
his moral character, and also for chancroid, which is also a social disease. 

238 Your Honor, the witness is here from the District of Columbia jail and 
I havent had a full opportunity to review this file but if the Clerk would give 
him a receipt I think he could be excused and the file left with the Clerk. 

THE COURT: How long do you need to review it? | 
MR. SKEENS: Your Honor, it is about an inch and a half thick. 


* * * ca * * * * 








| 
239 BEATRICE KING | 
called as a witness for and on behalf of the defendant, having been first duly 


sworn, was examined and testified as follows: 
* * ces * * * * * 
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DIRECT EXAMINATION 


* * * © © *&©* *& * 


BY MR. SKEENS: 
248 Q. Did he tell you what was going on when you were going home then? | 


Did he tell you anything that happened? A. Yes, he told me, he said some- 
body beat him up. 

Q. Did he tell you anything about coming back to the hospital the next 
day? A. The next day, yes, he told me, when he came back he said Clarence 
beat him with a stick. —_ 

* * * * * * * * 

250 Q. Before that time and the time he came from the hospital the first 
time, did he ever go outside? A. Yes, he went outside one time and Clarence 
came in and told him to come out the house, he was going to beat him again. 

Q. What? A. Clarence came to my house, 1334 Newton, that is before 
he couldn’t talk, before he couldnt talk he was downstairs and Clarence came 
there and told him to come in the house. He said he wasn’t going to. 

Q. When did Clarence come down there and tell him that? A. That was 
in March. 

251 Q. This was before any of this thing happened? A. Yes. 

Q. Didn’t Willie work for Clarence? A. Yes, Willie used to work for 
Clarence. 


252 BY MR. SKEENS: 
Q. Now, did there come a time when Willie beat up your baby ? 
MR. OMALLEY: Objection. 
THE COURT: Sustained. 
MR. SKEENS: May I approach the bench ? 
THE COURT: Objection sustained. 
MR. SKEENS: This is the very heart of my case. 
THE COURT: Objection sustained. Proceed. 
BY MR. SKEENS: | 
Q. Do you remember the occasion when Willie got hit? A. Huh? 
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Q. You remember when Willie got hit? A. Got hit? 

Q. Yes, somebody hit him? A. Yes, I remember that. 

Q. Who hit him? A. Clarence hit him witha stick. _ 

Q. I don’t mean that time. I mean with a pipe. A. Oh, yes, my father 
hit him one time. 

Q. He hit him over the head with a pipe? A. Yes, ten days he got out. 

Q. Who got ten days? A. My father. 

-Q. He hit him over the head with a pipe? A. Yes, he went to the hospital 

253 for that. He got well from that. | 

Q. Willie went to the hospital? A. Yes. | 

Q. Did he have any marks on his head after he got hit with the pipe? A. 
No, he didn’t have no marks on his head. | | 

Q. Did he have any blood -- A. Yes, he had a mark right here, besides 
here, that is all I see. 4 

Q. Where did he get hit with that pipe? A. That was 709 G. Street, South- 





west. 
Q. Where on his head did he get hit with the pipe? A. On this side, 
over here (indicating). | 
Q. Before you showed with your right hand on the other side. Which side 
is it? A. I said on this side here, that’s where he got hit, right here (indicating). 
Q. Over the right ear? A. Yes, sir. | 
.Q. All right. What kind of a pipe was that? How big was it? A. I aint 
seen the pipe when he hit him. I was in the house cooking me something to eat. 
. Q. You never saw that pipe? A. No. | 
254 Q. You don’t know what it looked like? A. No, sir. ! 
Q. You know he went to the hospital? A. Yes, I know he went to the 
hospital. | 
Q. Now, did you ever hit your husband? A. No, I aint hever hit him. He 
usually hit me but I ain’t never hit him. : 
Q. Now, when he hit you, did he cut you? 
MR. OMALLEY: I object. 
THE COURT: Objection sustained. 
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MR. SKEENS: Your Honor, I would like to -- 
THE COURT: The Court has ruled, Mr. Skeens. Proceed. 
MR. SKEENS: Pardon? 
THE COURT: The Court has ruled. Proceed. 
MR. SKEENS: All right, sir. 
BY MR. SKEENS: 


Q. Miss King, I notice you have a scar on the left side of your face here, 


two inches long. A. Yes. 
MR. O'MALLEY: Objection. 
THE COURT: Sustained. 
BY MR. SKEENS: 
Q. How long have you been living with Willie? A. I have been living 
with him four years. 
* * * * * e OK * 
256 CROSS EXAMINATION 
BY MR. O'MALLEY: 
* * * * * * *K * 
Q. How long before March Ist was it that he received that injury? A. 
Well, he got well that time he was in the hospital. 
Q. When did he go to the hospital? A. He went in March. 
Q. You say he got well. Had he been in the hospital some time before 
March 1st? A. No. 
Q. When did he receive this injury from your father; in March, or at 
some time prior to March? A. No, my father hit him with that thing and he 
257 got well. 


* * * * *€* * *K * 


294 MR. SKEENS: The only other witness I would have would be Dr. Or- 


singer from the District Jail. He would testify, I believe, he said he would need 
the record here to refresh his recollection, but there is nothing here shown in 
the record, but he remembers the history of this man, his social diseases and 


his criminal record, and remembers the man well, but he said he believed 
and there should be something in this file to the effect that the deceased 


had to go into the dorm the day he was committed to the District Jail on Febru- 
ary 19, 1958, because he was suffering from the delirium tremens and I thought 
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it would be relevant to show that this man drank so much, to that extent, that 
he suffered from delirium tremens as a result of his drinking! 

THE COURT: So what are you asking me to do? ! 
MR. SKEENS: Well, I would like to have an opportunity to discuss this 
further with Dr. Orsinger and if I determine that I can get him here, and he 
will testify to that, I could have him here at ten o'clock in the morning. It would 
only take a few minutes, and that would be the end of my case. 
THE COURT: What do you say? | 
MR. OMALLEY: I don’t think that would be material, Your Honor. The 
_ defense is engaging in the realm of possibilities. I think it would be material 
295 if he could establish that he did fall or something to that! effect, but just 
what might have happened I don’t think is competent, and therefor not material. 
THE COURT: Have you talked with the doctor today ? | 
MR. SKEENS: Just during this recess right now. | 
THE COURT: What does he say? 
MR. SKEENS: He says he would need the file but as he recalled this is the 
man that had delirium tremens the day he was admitted on February 19th, 1958. 
THE COURT: Is that all he will testify to? 
MR. SKEENS: Yes. _ 
THE COURT: You object to it? | 
MR. O’MALLEY: Yes, Your Honor. 
THE COURT: I will sustain the objection. Do you have anything else ? 
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MR. SKEENS: May I make my motion? I not only renew the motion, I ask 
for full judgment of acquittal on the basis of the evidence at this point. It shows 





296 from a witness, a hostile witness shows the assault could have occurred 
here by her father, the common-law mother or wife of this deceased, and the 
jury should not speculate with this case. ! 
THE COURT: I will deny your motion. Do you have any instructions ? 
R. SKEENS: Well, if Your Honor desires specific drafts of them I could 
eo them. The only thing I am interested in is telling the jury about the 


opinions of the doctors. That is, opinions, that it is opinions. 
| 
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THE COURT: Opinion evidence is not binding upon them; is that what you 
mean? 

MR. SKEENS: That’s right. And I don’t want the instruction on the de- 
fendant’s failure to testify. 

THE COURT: You don’t want me to say anything about that. 

MR. SKEENS: No, sir. 

THE COURT: All right. 

MR. SKEENS: And I would like an instruction, if Your Honor desires I 

_ can draft it, I have my own idea on it, but you may not like it if I draft it. 
297 THE COURT: I will be glad to know your ideas. 

MR. SKEENS: If the jury finds, or if they have a reasonable doubt that 
the deceased met his death as a result of some cause other than the blow struck 
by the defendant, and more specifically, if they find that if the hospital failed to 
exercise that care required so that this man would not have died, then it is for 
them to decide and if they believe that is an intervening independent -- 

THE COURT: What evidence is there to support such a charge ? 

MR. SKEENS: Dr. Daviglas testified the man had no evidence of a skull 
fracture and if he had it, he said, ‘I would have found it.”’ 

THE COURT: I have got to charge the jury the burden is on the govern- 
ment to prove that the death of the man resulted from the striking by the de- 
fendant. 

MR. SKEENS: If they find that the defendant has contributed to this man’s 
death and it was from -- 

THE COURT: I think for your sake you had better submit a proposed 
prayer on that point. 

MR, SKEENS: I also want the jury to be charged if they believe that the 

_ deceased had committed a crime in the presence of the defendant, that if they 
298 found that as a fact, the crime being theft of thirty-five dollars, that that 
was sufficient provocation, which would be an absolute defense to the -- 

THE COURT: I will deny that. 

MR. SKEENS: -- to the charge of murder by manslaughter unless the 
provocation resulted from an act, the crime not being committed in the presence 
of the defendant. 
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THE COURT: I will deny that, Do you have anything else ? 

R. SKEENS: I will also request the same thing on provocation, that if 
mae find this was provocation it would be sufficient to reduce it from murder 
in the second degree to manslaughter. | 

THE COURT: What do you say ? 

MR. OMALLEY: I don’t think there is any evidence of provocation in 
here, Your Honor, as the case now stands. | 

THE COURT: Yes, I will deny any charge on provocation. 


* * * x* * * * aK | 
301 August 6, 1958 
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302 — THE COURT: Have you had an opportunity to look at Mr. Skeens’ re- 
quested instruction ? 

MR. OMALLEY: Yes,I have, Your Honor. 

THE COURT: What do you say about it? 

MR. OMALLEY: I object to it as it is stated. I think, as I understand, 
from the evidence, the only possible evidence of an intervening cause is by 
this man King, which I think is questionable. I think your Honor could properly 
instruct them that the Government has to prove beyond a reasonable doubt the 
causal connection between the injury and the death, and you might mention some- 
thing about this possible intervening cause on King, but as regards the other 
things that counsel mentions in his instruction, I don’t think there is any basis 





in the evidence for them. | 
THE COURT: What do you refer to? 
MR. O"MALLEY: If there was an intervening agency or cause over which 


the defendant had no control -- no, that is not it -- and did not) immediately flow 
303 from or result from the original injuries inflicted by the defendant. 
THE COURT: Frankly, I am inclined to think that the instructions are 
proper. | 
MR. O"MALLEY: As he suggests them there ? | 
THE COURT: Yes. There is some evidence in the case of another blow. 
The evidence is not too convincing, but it is there just the same. 
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MR. OMALLEY: Yes, I agree with Your Honor. It is in the second 
instruction, about the third line: ‘‘If you have reasonable doubt as to whether 
any such fatal blow was inflicted by some other person” -- that part is all 
right. ‘‘or accidently inflicted by the deceased’? -- I don’t think ‘‘accidentally 
inflicted by the deceased’’ -- 

THE COURT: Yes, I don’t think there is any evidence in the case to sug- 
gest any accidental infliction. I will strike that. Otherwise, I will grant both 
instructions. 

Now, I am not sure how we left this situation yesterday on the subject of 
provocation. Clearly that is a matter which, of course, the jury must pass on, 
as to whether it is second degree or manslaughter. I merely held yesterday 
that I would not rule as a matter of law that there was provocation to reduce it 

304 from second degree to manslaughter. You understand that. . 

MR. SKEENS: That was on my motion for judgment of acquittal outright, 
from second degree to manslaughter. Your Honor said you would refuse to 
give any instruction on provocation. . 

_ THE COURT: IfI said that, I think I should clear that up, because on the 
subject of determining whether or not it was second degree or should be re- 
duced to manslaughter the question of provocation does enter into it, and it is 
for the jury to determine whether there was adequate provocation to justify re- 
ducing it from second degree to manslaughter. You agree with that, don’t you? 

MR. OMALLEY: I agree with that. What I don’t agree with is the prem- 
ise Mr. Skeens used, that if a person sees a crime occur in his presence then 
it is a just provocation. I don’t think that is even arguable to the jury. 

THE COURT: That is a matter of argument. I think it is for the jury to 
decide whether it was adequate provocation. I would say the provocation must 
be adequate to warrant the assault. . 

Now, there is one other thing. You asked yesterday, Mr. Skeens, for an 

includable offense of assault. Did you express any opinion on that yesterday, 

Mr. O'Malley ? 

MR. OMALLEY: I think I merely stated, Your Honor, that the circum- 
stances of this case do not warrant an instruction on simple assault. 
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THE COURT: Don’t you think it may warrant an instruction on assault 
with a dangerous weapon ? 

MR. OMALLEY: Yes. 

THE COURT: Wouldn’t that meet your views ? : 

MR. SKEENS: No, sir. : 

THE COURT: Well, I don‘t think it warrants a simple assault. I am in- 
clined to think that it does warrant assault with a dangerous weapon, and I 
will charge them on assault with a dangerous weapon as an included offense. 

MR. SKEENS: If Your Honor is going to give that I think Your Honor 
ought to give simple assault also. | 

THE COURT: No, I don* think there is any evidence to warrant simple 
assault. | 

MR. SKEENS: There is evidence he hit him with his hand. 

THE COURT: Yes, but there is uncontradicted evidence that he also hit 
him with part of the table. That is uncontradicted in the case. Now, I will 


instruct on assault with a dangerous weapon. : 


JUDGE'S CHARGE TOTHE JURY 
THE COURT: Gentlemen of the jury, as you know from your service as 


307 jurors during the past month, this case has now reached that point where 


it becomes my duty to charge you on the controlling principles of law which 
should govern you in your deliberations and determination of the issues of fact 
as to which you are the sole judges. I am going to say to you some things which 
of course you have heard before, because there are certain fundamental prin- 
ciples of law in these criminal cases which you have heard in other criminal 
cases on which you have sat, and which apply equally to the case which you are 
to decide this morning. 

It is my duty not only to charge you onthe law now, , it was my duty during 
the course of the trial to pass on questions of law that arose, some of them in 
your hearing and some of them at the bench, presumably out of your hearing. 
Any rulings that the Court made, of course, were not intended to and should not 
indicate to you any view that the Court may have with respect to the proper dis- 


| 


position of this case. 
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As has been said to you often, and has been said to you today, you are the 
sole judges of the issues of fact which you must determine. That expression 
means, however, that you have the responsibility of deciding the issues of fact 
based solely upon the evidence which you have heard here during the course of 
this trial, and the inferences reasonably deducible from that evidence. You do 
308 not speculate or conjecture, you base your verdict on evidence that you 

heard. Nor do you engage in considerations of sympathy, either for the deceased 
or for the defendant, or prejudice or passion in relation to any of the issues in © 
this case. You view the evidence and you decide this case objectively, as judges, 
based on the evidence that you have heard here Monday and Tuesday. . 

Now, of course, you heard the opening arguments of counsel on Monday, 
you heard closing arguments of counsel today. Neither their opening statements 
nor their arguments today are evidence. If their version of the evidence, if 
their recollection of the evidence, does not agree with your own, of course your 
recollection is controlling. 

Now, there has been some reference in this case during the course of the 
trial and during the argument to certain proceedings following the incident of 
March ist, including the fact that the defendant was booked on the charge of as- 
sault with a dangerous weapon, that there were subsequent proceedings before 
the Coroner, the Coroner’s inquest, and then there were proceedings before 
the grand jury. All of those were procedural and they led to an indictment. The 
only trial that this defendant is subjected to is the trial now taking place on the 
indictment which was returned by the grand jury. 

309 Now, that indictment will be given to you to take to the jury room. ButI 
want to emphasize that that indictment is not evidence and that anything that 

took place leading up to the indictment is not evidence, and you should not in- 
dulge in any inferences as a result of the fact that the defendant has been indicted. 
There has to be some machinery or some procedure whereby the case is brought 
to trial and that is the machinery we use in criminal cases of this character, 
where an indictment is filed, the defendant thereby is informed of the charge 
made against him, he is arraigned, he pleads. He pled not guilty, and that, the 
indictment and his plea, creates the issue of fact which you, the members of the 
jury, must determine. 
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In this case, as in all criminal cases, the defendant is presumed to be 
innocent of the charge made against him. That presumption of innocence re- 








rr mains with him throughout the course of the trial until his guilt is established 

i* by evidence beyond a reasonable doubt, as I shall define that expression to you. 

- There is no duty on the part of the defendant to prove his innocence. The 
duty is on the government to prove the guilt of the defendant with respect to 

. each essential element of the crime with which he is charged, peycng a reason- 

4 _ able doubt. ! 

} 310 That expression, beyond a reasonable doubt, means precisely what it says. 

7 It means beyond a doubt based on reason, beyond a doubt for which you can as- 

i sign yourselves a reason. It is not a doubt based on some whimsical speculation 

fo or conjecture. The law does not require the government to prove the guilt of 
the defendant beyond any doubt or to an absolute or mathematical certainty. The 

), law does require the government to prove the guilt of the defendant to a moral 

# certainty. If after a fair comparison of all of the evidence you cannot say that 

‘ you are satisfied of the guilt of the defendant, then you have a reasonable doubt 
and should find him not guilty. | 

< On the other hand, if after a fair comparison of all of the evidence you can 

v say that you have an abiding conviction of the guilt of the defendant, such a con- 

Y viction as you would be willing to rely upon in determining the more important 

‘‘ and weighty affairs of your own everyday lives, then you do not have a reason- 

= able doubt and should find him guilty. | 

a, In this case, as I have said, you are the judges of the issues of fact, and that 

3 necessarily imposes on you the responsibility of determining the credibility of 

'- the witnesses whose testimony you have heard, because that, of course, is your 

* problem, in determining the weight that you shall give to the testimony of each 

4 witness, in evaluating it and in comparing it for determining this question of 


reasonable doubt. | 

311 You should bring to this task your knowledge of human matters and human 
nature, your ability to judge men, their source of knowledge, their intelligence, 
their motives, their intentions, so you may discern the real character behind 
the spoken words and measure their weight of truth and accuracy. 
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You have a right to consider the manner of testifying, whether the witness 
on the stand was evasive, whether there was a tendency to distort or whether the 
witness was frank and candid in the witness' testimony; and also whether the 
witness has any interest in the outcome of this proceeding or its result, friend- 
ship or animosity towards persons concerned herein, and many other human 
factors must be considered which may or may not affect the desire of the witness 
to tell the truth, depending largely on his innate character. Give the testimony 
only that weight to which in your judgment it is entitled when tested by all these 
considerations and in the light of all the other evidence in this case. 

You may consider the reasonableness or unreasonableness, probability or 
improbability, of the testimony of a witness in determining whether to accept it 
as true and accurate, or the contrary. 

312 You may take into consideration’ all those factors shown by the evidence 
which reasonable people take into consideration when they come to determine 
the difference between truth and untruth or truth and half-truth. In other words, 
you may base your verdict upon that testimony which you believe to be true. 

Now, in this case there has been testimony by several doctors as expert 
witnesses. You are instructed that a person who by education, study and ex- 
perience has become an expert in any art, science or profession, and who is 
called as a witness, may give his opinion as to any such matter in which he is 
versed and which is material to the case. 

_ You should consider such expert opinion and should weigh the reasons, if 
any, given for it. You are not bound, however, by such an opinion. Give it the 
weight to which you deem it is entitled, whether that be great or small, and 
you may reject it if in your judgment the reasons given for it are unsound. 

I said a moment ago that there had been an indictment. That indictment 
was returned on April 14th, 1958, and is in this language: 

The grand jury charges that on or about March 1, 1958, within the District 
of Columbia, Clarence T. Ross, with malice aforethought, murdered Willie An- 
crum by means of striking him about the head with a table and parts thereof, 

313 thereby causing injuries to his head of which injuries said Willie Ancrum 
on or about March 13, 1958, did die. 
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That indictment alleges second degree murder under our law. In this 
connection, I have been requested by counsel for the defendant, and I have 
granted as correct statement of the law, to give two instructions which I will 
read to you: | 
: In order to find Clarence T. Ross, the defendant at the bar, guilty of the 
offense charged, you must be convinced beyond a reasonable doubt that the de- 
fendant caused the death of Willie Ancrum, If there was an intervening agency 
or cause over which the defendant had no control and was not put in motion by 
the original altercation between the defendant and the deceased Willie Ancrum, 
and if you further find that such independent intervening circumstance occurred 
prior to the death of Willie Ancrum and did not immediately flow from or re- 
sult from the original injuries inflicted by the defendant, if he did in fact inflict 
any such injuries, then the defendant is not responsible for the death of Willie 
Ancrum. If you have a reasonable doubt that it was the intervening circum- 
stance which caused the death of Willie Ancrum, then your verdict should be 
not guilty. 

Now, I digress a moment after reading that instruction to comment onone , 
phase of the case which was a subject of argument by counsel, dealing with the 
matter of the medical attention which Willie Ancrum received at the hospital 
and at other times between March Ist and the time of his death. It is my view 
and I charge you as a matter of law that there is no evidence in this case from 
which you could find that any inadequacy of medical attention ie an intervening 
cause which might have caused his death. | 

With respect to defendant’s Instruction No. 2, I read to you: 

The jury are further instructed that if you have a reasonable doubt as to 
whether the injuries inflicted by the defendant Clarence T. Ross were fatal and 
thereby causing the death of Willie Ancrum or if you have a reasonable doubt as 
to whether any such fatal blow was inflicted by some other person, then you must 
resolve such reasonable doubt in favor of the defendant and find Clarence Ross 








not guilty. 
That brings us to a consideration of the elements which| make up the 


charge of second degree murder, because, as I said to you, this indictment alleges 





murder in the second degree. ! 


i 
| 
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Murder in the second degree is the unlawful killing of a human being by 

315 another with malice but without purpose or intent to kill, as when the 

act which imports danger to another is done so recklessly or wantonly as to 

manifest depravity of mind or a disregard of human life, or murder in the 

second degree may be an unlawful killing of a human being by another with 

malice and with a purpose or intent to kill provided the purpose or intent was 

not accompanied by deliberation or premeditation. An intentional killing with- 

out premeditation or deliberation may be murder in the second degree. 

I said that murder in the second degree is the unlawful killing of one 
human being by another with malice. Malice is an essential ingredient or 
element of murder. It implies a condition of mind which prompts one to com- 
mit or direct an act wilfully. It is not limited in its meaning to hatred or ill- 
will or malevolence but denotes a wicked and corrupt disregard of the lives 
and safety of others, a failure to social duty. 

Malice in the eyes of the law is a state of mind which shows a heart 
fatally bent on mischief. A killing under the influence of passion induced by 
an insufficient provocation may be murder in the second degree, or an ac- 
cidental or unintentional killing constitutes murder in the second degree if 
the killing is accompanied by malice. Malice as an essential element of the 

_ crime of murder may be either expressed or implied; either typically charac- 
316  terizes murder in the second degree. An express malice is present when 
one with a deliberate mind and formed design kills another. Express malice 
does not necessarily mean malice expressed in words. The distinguishing 
feature of express malice is deliberation or formed design to take human life. 

As contrasted with express malice, malice is said to be implied when 
there is no deliberate mind and formed design to take a life, but where the 
killing nevertheless is done without justification or excuse and without provo- 
cation or without sufficient provocation to reduce the crime to manslaughter. 

That is a definition of the characteristics of second degree murder. 

I will now charge you on what we refer to as an includable offense, which 
is manslaughter. 

I pointed out to you that in second degree murder there must be malice as 
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I defined malice to you. Manslaughter is the unlawful killing of a human being 

without malice. In describing and defining second degree murder, I said that 

malice was an essential element of second degree murder. Manslaughter is 

the unlawful killing of a human being without malice. For example, it may be 

such killing as happens on a sudden quarrel or in the commission of an unlaw- 

ful act without any deliberate intention of doing any mischief at all. If the 

_ killing is committed in the sudden heat of passion caused by adequate and suf- 

317 ficient provocation, the crime is manslaughter rather than murder. 

In order to reduce murder to manslaughter, the provocation must be of 
such degree as would cause an ordinary man to act on impulse ‘and without 
reflection. In addition to great provocation, there must be passion and hot 
blood caused by that provocation. A trivial or a slight provocation, entirely 
disproportionate to the violence of the retaliation, is not adequate provocation 

to reduce the crime from second degree to manslaughter. | 
If you find that the defendant killed the deceased in a sudden heat of 
passion and hot blood caused by adequate provocation but without malice, 
bearing in mind the definition of malice that I have given to you, you may find 
the defendant guilty of manslaughter if you find the evidence is: sufficient to 
justify it. : 
In this case your verdict may be either guilty of second degree murder, 
guilty of manslaughter, or not guilty. | 
Gentlemen, is there anything further ? 
MR. OMALLEY: The Government is content. 
R. SKEENS: May we approach the bench? 
THE COURT: Yes. 
(Thereupon counsel for the parties approached the bench, and in a low 
tone of voice conferred with the Court as follows:) 
MR. SKEENS: Of course, I hate to put this on the record, but I have to 
comment, Your Honor. It was a wonderful charge as a whole. i 
THE COURT: Thank you very much. | 
R. SKEENS: However, I have two objections which I think are serious 
and I must call them to the Court’s attention, and give the Court an opportunity 





to correct them. 
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I think that it was error to instruct the jury as a matter of law that 
hospital negligence was not an intervening cause. I think that is a jury ques- 
tion. I think there is sufficient evidence for them to consider that. 

THE COURT: You may have your exception. 

MR. SKEENS: Especially Dr. Daviglas’ failing to discover the de- 
pressed fracture. : 

My second comment and objection is the fact Your Honor has alluded to 
provocation and Your Honor has made a partial definition of provocation; you 
said what was not sufficient to constitute provocation, but you did not say 
anything or give an example of what is sufficient provocation. I think the Court 
should instruct the jury that a theft of money is a sufficient provocation. 

319 THE COURT: Well, I have ruled on that already, so you may have your 
exception. 
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320 (Following conference in chambers with the Court, counsel and Court 
returned to the courtroom, where the following proceedings were had without 


the presence of the jury:) a 

MR. SKEENS: Before the Marshal brings in the jury, I would like to 
state for the record my views on the reading of the definitions of the term 
‘intervening cause.’’ I think that merely because the jury asked for a defi- 
nition of the term, I think that it should not be given to them in an answer aS 
a definition. I think it should be given in a legal instruction and that in the 
legal instruction, they should be told that if they have a reasonable doubt that 
there was an intervening cause between the injuries inflicted and the death 
of the accused then they should find in favor of the defendant, not guilty. 

And my second position is, I think that the jury should be completely in- 
structed on intervening cause which would, of course, include the two instruc- 
tions which Your Honor read that were granted and proposed by the defendant 
earlier in the case. , 

THE COURT: I will not repeat the instructions which I gave this morning. 

321 (Thereupon the jury was returned to the courtroom, and placed themselves 
in front of the jury box, when the following proceedings were had:) 





' 322 


127 | 


THE COURT: Members of the jury, I want to explain to you the reason 
for the brief delay in asking you to come back. I like to do these things so 
that you are informed as to what is going on. | 

As you know, we had problems around here, a case on trial this after- 
noon, and when your message came in, that case was on trial, and it wasn’t 
convenient to immediately suspend, and that accounts for the brief delay in 
asking you to come in. 

I have this note from you which reads: ‘‘The jury requres a statement — 
on the law of intervening cause.’’ | 

I have here a memorandum which I think probably is responsive to your 
request for information on that point: 

To warrant a conviction for homicide, the death must be the natural and 
probable consequence of the unlawful act. It is a striking by the defendant of 
the deceased, and not the result of the independent intervening cause in which 
the accused does not participate and which he cannot foresee. 

If it appears that the act of the accused was not the proximate cause of 
the death for which he is being prosecuted, but that another cause intervened, 
with which he was in no way connected and but for which death would not have 
occurred, such supervening cause is a good defense to the charge of homi- 


cide. 





Now, I realize some of these things are right technical, and I am not 
sure that I have answered you. But do you want to go back and resume your 
deliberations, or do you want anything more definite ? | 
THE FOREMAN; I think that suffices, Your Honor. 
THE COURT: Suppose you resume your deliberations. | 
THE FOREMAN: Are we able to ask you another question at this time 
on the definition of ‘‘malice’’?? Would you go through that again ? 
THE COURT: Yes. Do you want a further definition of ‘‘malice’’? 
THE FOREMAN: It would help us. | 
THE COURT: Would you get me my notes ( to the law clerk) ? Maybe you 
had better take your seats, because this takes a little while, as you may remem- 


ber. 
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(The jury resumed their seats in the jury box, and notes were passed 
to the Court by the law clerk.) 

THE COURT: Malice in the eyes of the law is a state of mind which 
shows a heart fatally bent on mischief. A killing under the influence of passion, 

323 induced by an insufficient provocation, may be murder in the second de- 
gree, or an accidental or unintentional killing constitutes murder in the second 
degree if the killing is accompanied by malice. 

Malice as an essential element of the crime of murder may be either 
expressed or implied. Either typically characterizes murder in the second 
degree. | 

Express malice is present when one with a deliberate mind and formed 
design kills another. Express malice does not necessarily mean malice ex- 
pressed in words. The distinguishing feature of express malice is deliberation 
or formed design to take life. That is express malice. 

Malice is said to be implied when there is no deliberate mind and formed 
design to take life, but where the killing nevertheless is done without justifica- 
tion or excuse and without provocation or without sufficient provocation to re- 
duce the crime to manslaughter. 

I wonder whether I have given a satisfactory and complete definition of 
‘“‘malice ?’? Mr. McKeon, the top page of this is missing. Do you have it? 
Here it is. I had overlooked in my notes the beginning of the charge which 
includes malice. 

324 Malice is an essential ingredient or element of murder. It implies a con- 
dition of mind which prompts one to commit or direct an act wilfully. It is not 
limited in its meaning to hatred or ill will or malevolence but denotes a wicked 
and corrupt disregard of the lives and safety of others, a failure to social duty. 

That is the legal definition of malice as I have heretofore given you. 

Malice, as I told you, is an essential ingredientof second degree murder. 
Manslaughter, of course, does not require malice. 

Is there anything further ? 

MR. SKEENS: Yes. 

(Thereupon counsel approached the bench, and in a low tone of voice con- 
ferred with the Court as follows:) 
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MR. SKEENS: Your Honor just finished saying that malice is an essential 
ingredient of the offense charged. 

THE COURT: I said of second degree murder. 

MR. SKEENS: Yes, and I think you should continue by saying ‘sand it 
must be proved by the Government beyond a reasonable doubt’? 

THE COURT: I have already charged on reasonable doubt. 
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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 3 


(Criminal Division) 
United States of America 


-Ve No, 368-58 


Clarence T. Ross : 


Motion to vacate and Set-Aside Jury Verdict 
and to Dismiss the Indictment; or in the .. 
Alternative, to grant a New Trial upon the 


Charge of Manslaughter 
The defendant, Clarence T. Ross, prays that the above captioned motion 


be granted, and as ground therefor, shows as follows: 

1, The pre-trial motion to dismiss the indictment or to suppress the evidence 
obtained before Coroner’s Inquest should have been granted. | 
2. The Assault with Dangerous Weapon charge against the defendant, having 
been nolle prossed prior to death of Willie Ancrum, should have been received 
into evidence before the jury. ! 

3. Where adequate provocation was in iseun, the assaults by Willie Ancrum 
upon his wife and her child, his prior criminal record, the facts of his A.D.W. 
conviction, his reputation in the community for peace and good order, all should 
have been received into evidence to show the aggressive nature of the deceased 
and that his conduct was such as would provoke the defendant into assaulting 





Willie Ancrum. | 
4. Where the death of Willie Ancrum was unintentional and without malice and 
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occurred through an assault with a dangerous weapon, it was error to refuse 
to instruct the jury that if the assault, even with a dangerous weapon, when 
induced by adequate provocation, that such provocation was an absolute defense 
to any charge of homicide where the death occurred as a result of such assault. 
5. Where the defense was intervening cause, it was error to restrict defense 
final argument on the ‘issue of hospital treatment and to instruct the jury as a 
matter of law that the extent and nature of hospital procedures and treatment 
and the medical examination of the attending physician was not such intervening 
cause as would justify any verdict of not guilty for homicide. 
6. Where the jury requested additional instructions on the definition of inter- 
vening cause, the Court should have given such definition as part of an instruc- 
tion in legal terms and also re-read the defense prayers which were originally 
granted since they both related to intervening cause. 
7. The Court should have granted the defendant’s motion at the end of the entire 
case for judgment of acquittal because there was substantial evidence of inter- 
vening cause as a matter of law. 


/s/ Edward J. Skeens 
EDWARD J. SKEENS 


_ I certify that a copy of the foregoing has been mailed to the United States 
Attorney for the District of Columbia, at his offices on the 3rd floor, U. S. 
Courthouse, Washington 1, D.C., on this 8th day of August, 1958. 


/s/ Edward J. Skeens 
EDWARD J. SKEENS 


/Filed September 3, 19587 
JUDGMENT AND COMMITMENT 

On this 29th day of August, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, Edw. J. Skeens, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of MANSLAUGHTER, and the 
court having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 
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IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for ieiainemneaaiae’ 
for a period of 

Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other quatified officer and 
that the copy serve as the commitment of the defendant. : 


/s/ Joseph C. McGarraghey 
United States District Judge 





/Filed September 8, 19587 | 
NOTICE OF APPEAL — ! 
Name and address of appellant: Clarence T. Ross, District of Columbia Jail 
Name and address of appellant’s attorney: Edward J. Skeens, 1500 Mass. Ave. 
N.W., Washington 5, D. C.; Offense: Second Degree Murder; Concise state- 
ment of judgment or order, giving date, and any sentence: Appeal is taken 
from denial of motion to dismiss indictment, refusal to grant a new trial, and 





from conviction of manslaughter by a jury. Sentence of two years to six years 
was imposed on August 29, 1958. Name of institution where now confined, if 
not on bail: District of Columbia Jail. 
I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 
Pursuant to District Court Rules, I hereby acknowledge that an entire trans- 
cript of proceedings will be made part of the record at gove}nment expense pur- 
suant to Court order of September 3, 1958. 


Date: September 8, 1958 — Clarence T.Ross | 
by Attorney for seit i 


/s/ Edward J. Skeens 
Attorney for ene 


i 
| 
i 
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No. 14,669 
QUESTIONS PRESENTED 


Where the coroner did not advise appellant that he had 
an alleged right to counsel and did not appoint counsel to 
represent appellant during the inquest; where, however, 
appellant, fully advised of his constitutional right not to 
incriminate himself, did not testify at the inquest; where 
appellant on the prior day was appointed counsel in the | 
Municipal Court and his case was continued for a coroner’s 
inquest; where appellant, after being held for grand jury 
action was indicted and tried for second degree murder 
and the evidence showed that appellant beat the deceased 
about the head with a table and parts thereof solely for 
the purpose of making the deceased return about thirty- 
five dollars given him to hold, in appellant’s absence, by 
the appellant’s common-law wife; where two doctors testi- 
fied that the deceased died as a result of injuries sustained 
on the date of appellant’s beating; where the only alleged 


intervening cause of death is shown to have occurred prior 
to appellant’s beating and where the court instructed the 
jury upon intervening agency as requested by appellant; 
in the opinion of appellee, the following questions are 
presented : 


1. Whether the pre-trial procedure was violative of ap- 
pellant’s constitutional or procedural rights? If so, whether 
appellant was prejudiced thereby? 

2. Whether the evidence was sufficient to sustain a ver- 
dict of manslaughter? 

3. Whether the court properly excluded certain testi- 
mony, with respect to the nolle pros. of the first informa- 
tion filed in Municipal Court and concerning the reputation 
and morality of the deceased? 

4. Whether the jury was properly instructed? 











Counterstatement of the Case 
Statutes and Rules Involved 
Summary of Argument 


Argument: 


I. The Pre-trial Procedure was not violative of Appellant’s 

Constitutional or Procedural Rights. In Any Event, 
No Prejudice Evolved Therefrom 

II. The Evidence Is Sufficient To Sustain The Verdict 

III. Evidence of a Nolle Pros. as to a Prior Information 
and of the Deceased’s Reputation was Properly Ex- 
cluded 

IV. The Jury was Properly Instructed 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,669 


CLARENCE T. Ross, APPELLANT 


Vv. 


Unrtrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
ZVHE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 14, 1958, the Grand Jury filed a second degree 
murder indictment in the District Court charging that ap- 
pellant Clarence T. Ross with malice aforethought, inflicted 
injuries to the head of Willie Ancrum on March 1, 1958, 
by means of a table or parts thereof, as a result of which 
the victim died on or about March 13, 1958. 22 D.C.C. § 2403. 
(J.A. 1.) Appellant’s pre-trial motion to dismiss the in- 
dictment based upon a contention that appellant was not 
properly advised of an alleged constitutional right to coun- 
sel at the Coroner’s inquest was heard, argued and denied 
on July 18, 1958 (J.A. 27, 57). Appellant’s jury trial, upon 
his plea of not guilty, commenced on August 4, 1958 and 
terminated in his conviction of the lesser included offense 
of manslaughter, on August 7, 1958 (R. 1, 331). On August 
29, 1958, Appellant was sentenced to imprisonment for a 
term of two to six years. (J.A. 131). 


(1) 
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Janie Ruth Salisbury testified that on March 1, 1958 she 
was present in appellant’s home about 7:00 p.m. (R. 6) and 
observed appellant and the deceased, Willie Ancrum, en- 
gaged in conversation; that the two men left the premises, 
after which appellant returned, argued with his wife over 
some money, again left and returned with Ancrum and 
talked about money; that appellant struck at his wife who 
told Ancrum to get the money she had given him to hold 
for her; that appellant struck Ancrum about the head, 
hands, shoulders and body with a table, and parts thereof, 
after appellant had broken the table over Ancrum’s head. 
Blood observed about Ancrum’s head had dropped on his 
clothes and hands as he pleaded with appellant and sought 
to defend himself against appellant’s blows. 

After the victim had blood washed from his person and 
took a seat, appellant again asked the victim about some 
money the latter’s wife had given the victim to hold for 
her. The victim pleaded for time to go out and get some 
or all of the money. Ancrum left the premises with an es- 
cort provided by appellant, returned with one dollar, at 
which time appellant stated and repeated, there is more 
money. A third man then contributed five dollars. 

Thereafter, appellant then told Miss Salisbury who was 
nervous and about to leave, to sit down. He then went out 
to the kitchen ‘‘got something like a piece of wood... or 
some kind of stock—and he started knocking on’’ his victim 
again. This beating lasted a few minutes. (J.A. 59-66; 
R. 10-13.) 

Freeman Edward Wood testified that upon being asked 
by appellant and his wife for the pocketbook given him by 
the latter to hold for her alone, Ancrum denied having the 
pocketbook. Appellant then struck the victim with his fist, 
knocked him in a chair, threw a table at his victim, and the 
table broke. Thereafter, appellant took a ‘‘stick’’ of the 
broken table and beat his victim about the head and other 
parts of the body about three times before the stick broke. 
The beating, which continued thereafter with a portion of 
the stick, was for the purpose of making his victim give up 
the pocketbook. Appellant ‘‘beat him so Willie just had 
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to tell him about the pocketbook’’ (J.A. 67). After the pock- 
etbook was not found in the victim’s truck as directed by 
him, appellant again beat his victim, with the smaller piece 
of the table. (J.A. 66-69.) The witness identified the lethal 
weapons before concluding his testimony. (R. 112). 

Dr. Christopher J. Murphy, Deputy Coroner of the Dis- 
trict of Columbia who performed an autopsy on the body 
of Willie Ancrum on March 13, 1958, testified as follows 
(R. 45-46) : 


‘‘This body was identified to me by the name of 
Willie Ancrum, a colored man, with given age of thirty- 
four. He weighed 112 pounds, and he was five feet one 
inch in height. He had—on examination of the body 
we found out he had seven wounds over the vertex of 
the skull, that is, the top of the head, varying from one 
to one and a half inches in length, in the process of 
healing. 

There were three on the right side, three on the left 
side, and one right over the top of the head. 

On reflexion of his scalp and removal of the bones 
of the head, I found that he had a massive subdural 
hemorrhage—that is, a hemorrhage between the brain 
and the membranes of the brain, with the beginning 
organization and liquefaction of the clot, which indi- 
cated to me, from the condition of the clot and the con- 
dition of the brain, that this clot was about ten days old. 

He likewise had a fracture of his skull three and a 
half inches long in the right parietal region—that is 
where I am pointing—(indicating) running backwards 
into the base of the skull over the occipital. 

The cause of death in this case was a cerebral hem- 
orrhage—that is, a brain hemorrhage—of a traumatic: 
nature—that means produced by a force exerted from 
without—causing a fracture of the skull, tearing the 
brain, and a fractured skull.”’ 


On cross-examination the doctor further testified that the 
seven wounds on the victim’s head were the only contrib- 
utory factors which ‘‘caused the condition that brought on 
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his [Ancram’s] death’? (R. 50). It was stipulated that 
the Willie Ancrum listed in the indictment and the one upon 
whom Dr. Murphy performed an autopsy is one and the 


partment testified 
about 5:30 p.m. on 


(J.A. 85-87). Upon 
to D. C. General Hospital for treatment where he was exam- 
ined, treated and released from the hospital (R. 139-40). 
Dr. George Daviglas testified that during the late evening 
of March 2, 1958, he examined Willie Anerum at the District 
of Columbia General Hospital, treated Ancrum for three 
or four lacerations to the scalp of about 24 hours old and 
released him. One of the lacerations was located in the right 
rear area of Ancrum’s head, about two inches to the rear 
of and two or three inches above the right ear. (R. 114-116). 
The doctor further testified that in many cases a skull frac- 
ture will not show symptoms in a neurological examination 
(R. 134), such as Ancrum was given by him (R. 117). On 
eross-examination the doctor testified that the victim, in 
giving his medical history, stated that ‘the had been in @ 


1 Appellant was not permitted to elicit on cross-examination that 
the A.D.W. was nol-prossed the following morning, March 3, 
1958. Appellant’s obvious purpose was to show that the prosecutor 
believed that appellant had not violated any criminal law. (J.A. 
58). In addition, appellant conceded he was not claiming self- 
defense, but sought to cross-examine witnesses and introduce evi- 
dence to show the victim’s bad moral character and bad reputa- 

: d good order. Appellant contended his purpose 

e deceased could have provoked an assault by 
5 assault. The requests were denied. 
(J.A. 70-71, 94-97.) 
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fight and someone hit him several times on the head; he had 
received several blows to the head, hands and .chest’’ 
(J.A. 78). 

On cross-examination, Officer Henry H. Wesley, of the 
Metropolitan Police Department testified that he arrested 
appellant at his home about midnight on March 12, 1958, 
after he had learned Ancrum had entered the hospital; that 
at the time of the latter arrest he was aware that appellant 
‘twas charged with assault with a dangerous weapon al- 
ready on March 1st’’; and that appellant had told him of the 
relevance of a cocktail table, broken in several pieces, which 
the officer had identified on direct examination as having 
been recovered from a shed in the rear of appellant’s home. 
(J.A. 91-92). 

Dr. Hal Curtis Holland, a specialist in neurological sur- 
gery, (R. 171) testified that he performed a neurological 
examination on Ancrum about 8:00 p.m. on March 12th; 
that at the time Ancrum was in a stupor, having convulsions 
involving the left side of his body and was in critical condi- 
tion; that Ancrum was found to have several lacerations 
on both sides of the head, one on top thereof and a de- 
pressed fracture slightly behind the right ear; that a second 
but disassociated fracture was also found on the right side 
of Ancrum’s head; that the wounds or lacerations were at 
least a week old and that Ancrum died about 6:20 the morn- 
ing after his late afternoon entry. 

The doctor further testified that convulsions on the left 
side of the body are due to injury or difficulty in the right 
side of the brain; that neurological examinations do not 
always reveal a fracture, and that where death ensues an 
autopsy is more reliable for determining the cause of death 
than symptoms found during the life of a patient. (J.A. 
98-101.) 

On cross-examination the doctor testified that the de- 
pressed fracture was present on March 2, 1958, but that 
swelling and presence of hair could have prevented its de- 
tection (R. 192-193) ; that Ancrum’s convulsions were dtie 
to pressure on the brain from a blood clot, the presence of 
which had not been determined; however, that the convul- 
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sions alone were of such a nature as to render Ancrum 4 
poor operative risk to the extent that anesthesia alone 
would have taken his life (R. 206-207). 

On redirect examination the doctor testified that the un- 
broken ‘‘stick’’ used by appellant to beat Ancrum (R. 91, 
112) could have caused the depressed fracture (R. 221). At 
the conclusion of Dr. Holland’s testimony the court received 
into evidence, without objection, sticks from the broken 
cocktail table, records of D. C. General Hospital, and the 
Government closed its case (R. 225). 

Thereafter, during a conference out of the jury’s pres- 
ence, appellant conceded that sufficient evidence had been 
adduced to require jury consideration on the lesser included 
offense of manslaughter (J.A. 105, 106, 108, 109), but moved 
for judgment of acquittal on second degree murder (J.A. 
405-109). In support of the latter, appellant urged, as a 
matter of law, ‘‘theft and withholding of this thirty-five dol- 
lars’’ constituted provocation to reduce the crime to man- 
slaughter, and that the Government had failed to prove 
malice (J.A. 107). Appellant’s motion was denied (J.A. 
109). | 

On behalf of appellant, Ancrum’s common-law wife, 
Beatrice King, testified that on Saturday night March 1, 
1958, Ancrum came home ‘‘all beat[en] up’’ and went to 
bed. The following morning Ancrum could not talk: A re- 
port was made to the police after which Ancrum was taken 
to the precinct and then to the hospital. On March 12th, 
when Ancrum began spitting up and seemed to get worse, 
he was again taken to the hospital. The witness: further 
testified that Ancrum told her, before he became speechless, 
that appellant had beaten him with a stick. On one occasion 
before March 12th, appellant came to Ancrum’s home and 
said ‘“‘he was going to beat him again.”’ 

In addition, the witness testified that when they lived at 
a previous address and prior to the instant crime, her father 
struck Ancrum on his head with a pipe, but that Ancrum 
went to the hospital, made several visits and ‘‘got well 
from that.’’ (R. 241-250, 252-253; J.A. 112-114.) 

‘Lillian Romaine Jackson testified, as appellant’s com- 
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mon-law wife, that during an argument over her money 
contained in a pocketbook which she had given Ancrum to 
hold, the latter denied having the pocketbook and appellant 
first struck Ancrum with his ‘‘open hand’’. After the money 
was not found in a truck appellant attempted to strike An- 
crum with a table which broke against the wall. Appellant 
then took a piece of the table, beat Ancrum over the head 
and above the eyes, during which time the piece broke and 
appellant continued to use a segment of the piece. The 
witness testified that Ancrum swung back with a piece of 
the table. When Miss Jackson took Ancrum to the bath- 
room and washed his head, she observed bleeding from cuts 
on the back of his head, described as ‘‘old cuts that had 
been opened up... fresh’’. 

The witness further testified that on March 2nd, when ap- 
pellant went to court after his arrest on March 1, appellant 
was not detained any longer; that the police returned to 
her house on March 12th and she admitted the officers who 
told appellant ‘‘to get up, put his clothes on, because he had 
to take him back to the precinct because Willie Ancrum 


wasn’t expected to live;’’ that she told one officer where the 
table was and ‘“‘he went out back with me to get it.”’ 
(R. 270-280.) 

On cross-examination, Miss Jackson testified that the al- 
tercation lasted six to nine minutes (R. 291). 


STATUTES AND RULES INVOLVED 
22, D.C.C. § 2403 provides, in pertinent part: 


Murder in second degree—Whoever with malice 
aforethought . . . kills another, is guilty of murder in 
the second degree. 


22 D.C.C. § 2405 provides : 


Punishment for manslaughter.—W hoever commits 
manslaughter shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment not exceed- 
ing fifteen years, or by both such fine and imprison- 
ment. 











11 D.C.C. § 1205 provides: 


Witnesses—Testimony reduced to writing—Murder 
‘or manslaughter —Witnesses may be summoned and 
compelled by the coroner to attend before him and give 
evidence, and shall be liable in like manner as if the 
‘summons had been issued by the municipal court. And 
it shall be his duty, upon every inquisition taken be- 
fore him, where any person is charged with having un- 
lawfully caused the death of the person on whom the 
inquest is held, to reduce the testimony of the witnesses 
to writing, and if the jury find that murder or man- 
slaughter has been committed on the deceased, he 
shall require such witnesses as he thinks proper to give 
a recognizance to appear and testify in the District 
Court of the United States for the District of Columbia, 
and shall return to said court the said inquisition and 
testimony and recognizance by him taken. 


Rule 44, Federal Rules of Criminal Procedure provides: 


Assignment of Coumsel.—If the defendant appears 

in court without counsel, the court shall advise him of 
‘his right to counsel and assign counsel to represent 
‘him at every stage of the proceeding unless he elects 
to proceed without counsel or is able to obtain counsel. 


SUMMARY OF ARGUMENT 


1. Neither the Constitution of the United States nor per- 
tinent statutes confer a right to counsel at a preliminary 
hearing prior to indictment, such as a coroner’s inquest. 
At the appropriate time appellant was properly advised of 
his right against self-incrimination, and he elected not to 
testify at the coroner’s inquest. Hence, appellant suffered 
no prejudice. 

2 The evidence reflects that appellant brutally beat the 
deceased about the head with a chair and parts thereof on 
March 1, 1958; that as a result of injuries sustained death 
ensued on March 12, 1958. The only alleged intervening 
cause of death actually occurred prior to appellant’s. beat- 
ing of March 1, 1958. Moreover, the court left the latter 
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issue for the jury under the instructions requested by 
appellant. When murder is perpetrated with adequate 
provocation and in the resulting heat of passion, the crime 
is manslaughter. The law does not afford complete excuse. 
It should not. 

3. Neither testimony concerning appellant’s prior arrest 
and subsequent pre-indictment nolle pros., nor the reputa- 
tion of the deceased was material for the jury’s considera- 
tion of the guilt or innocence of appellant under the facts 
and circumstances of the instant case. 


4. In view of the existing law and circumstances of the 
case, the court was proper in refusing an instruction on 
simple assault, and another which suggests excusable homi- 
cide resulting from an intentional and brutal assault. The 
jury was properly instructed upon the essential questions 
of law. Appellant was fairly tried and justly convicted by 
a merciful jury. 

ARGUMENT 


I 


The Pretrial Procedure Was Not Violative of Appellant’s 
Constitutional or Procedural Rights. In Any Event, No 
Prejudice Evolved Therefrom 


Appellant contends that the coroner’s failure to advise 
him of the alleged right to counsel and to the assistance 
thereof at the inquest, constituted a violation of due process 
which divested the District Court of jurisdiction and neces- 
sitated dismissal of the indictment subsequently returned 
by the Grand Jury. 

The law is well established that there is no constitutional 
right to counsel at a preliminary hearing.? See Council v. 
Clemmer, 85 U.S. App. D.C. 74, 177 F. 2d 22, 23 (1949), cert. 
denied, 338 U.S. 880 (1949) ; Burall v. Johnston, 146 F.2d 
230 (9th Cir. 1944), cert. denied, 325 US. 887 (1945). This 


2 “There is no constitutional right to a preliminary hearing prior 
to indictment or prior to trial.” Clarke v. Huff, 73 App. D.C. 351, 
119, F.2d 204 (1941); see also Hughes v. Gault, 271 U.S. 142, 149 
(1926). 
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is true even though counsel may be expressly requested. 
See State v. Sullivan, 227 F.2d 511 (10th Cir. 1955), cert. 
denied; Braasch v. State of Utah, 350 U.S. 973 (1956). 

Statutorily, assignment of counsel is controlled by Rule 
44 of the Federal Rules of Criminal Procedure.* That the 
rule does not apply to preliminary proceedings is clear from 
the following Note of the Advisory Committee: 


‘<2 The rule is intended to indicate that the right of 
the defendant to have counsel assigned by the court re- 
lates only to proceedings in court and, therefore, does 
not include preliminary proceedings before a commit- 
ting magistrate. °* * °”’ 


Thus it is apparent that an accused has no right to counsel 
at preliminary proceedings, such as a coroner’s inquest, be- 
fore indictment. As stated by Mr. Justice Reed in Porter 


v. United States, 103 U.S. App. D.C. 385, 392, 258 F.2d 685, 
692 (1958) : | 


‘The time that an accused is entitled to counsel for 
the protection of his rights on criminal charges is from 
arraignment, that is, plea after indictment, to the con- 
clusion of his trial.”’ 


See Gilmore v. United States, 129 F.2d 199 (10th Cir. 1942), 
cert. denied, 317 U.S. 631 (194); Cf. Hawk v. Olsen, 326 
U.S. 271, 278 (1945). 

‘The coroner acts in a quasi-judicial capacity. N eely V. 
United States, 79 U.S. App. D.C. 177, 144 F.2d 519 (1944), 
cert. denied, 323 U.S. 754 (194). However, nowhere does it 
appear that he has the authority to appoint counsel. His 
duty is only to take tesimony, and if the jury’s verdict re- 
quires, he ‘‘shall require such witnesses as he thinks proper 
to give recognizance to appear and testify in the District 
Court. ...”? 11 D.C. Code § 1205. In the case of probable de- 
fendants, the coroner may take their testimony ‘‘ provided 


3 Assignment of counsel in the Municipal Court is based on Rule 
24 of the Municipal Court Criminal Rules which is based on 
F.R.Cr.P. 44. 
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it is given voluntarily after advice as to their rights. ”’ 
Neely v. United States, supra, p. 520. For as this Court ob- 
served in Council v. Clemmer, while quoting from Johnson 
v. Zerbst:* 


‘The purpose of the constitutional guaranty of right 
to counsel is to protect an accused from conviction re- 
sulting from his own ignorance of his legal and consti- 
titional rights.’’ (Italics supplied.) 


In the instant case the coroner fully protected appellant 
from ‘‘conviction resulting from his own ignorance of his 
legal and constitutional rights.’’ He properly advised ap- 
pellant against self-incrimination. Appellant adhered to 
the admonition, for he neither pled guilty nor testified. 
(J.A. 21-22). A fortiori, no constitutional rights of appel- 
lant could have been violated. Council v. Clemmer, supra, 
Cf. Wood v. United States, 75 US. App. D.C. 274, 128 
F. 2d 265 (1942). No prejudice could have resulted. None 
is actually shown. 

Suffice it to add that the illegal acquisition of a confession 
of guilt, standing alone, does not divest the District Court 
of jurisdiction. Such evidence is merely inadmissible at 
trial upon timely objection. It does not exempt a defendant 
from prosecution. See Bynum v. United States, — US. 
App. D.C. —, — F.2d — (No. 14,403, decided December 
15, 1958), and cases cited therein. 


II 


The Evidence Is Sufficient To Sustain The Verdict 


As referenced in the counterstatement, evidence of the 
brutal March Ist beatings that appellant perpetuated prin- 
cipally about the head of Ancrum, by means of a cocktail 
table and parts thereof, is corroborated, uncontradicted 
and in abundance. That the deceased suffered resulting 
injury to the head is equally clear. 

The Deputy Coroner, Dr. Murphy, established that death 


4304 U.S. 458, (1938). 
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ensued as a result of injuries Ancrum sustained from blows 
to his head. Dr. Murphy was corroborated in his view by 
Dr. Holland, a specialist in neurological surgery, who, in 
addition, gave his expert opinion that the effects of the fatal 
blows were present on March 2nd when appellant visited 
the hospital because of injuries appellant inflicted the previ- 
ous day. 

The only evidence of an alleged intervening cause of 
death was testimony to the effect that the deceased had been 
struck with a pipe by his father-in-law. However, the evi- 
dence not only showed that the incident occurred prior to 
appellant’s blows,° but that it was sufficiently prior for the 
deceased to have fully recovered.° 

Thus, wher the evidence of record is viewed most favor- 
ably to the Government, as it must be,” there can be no 
doubt that such is sufficient to sustain the merciful verdict ® 
of the lesser included offense—manslaughter. For man- 
slaughter is but the unlawful killing of a human being 
without malice aforethought.® As this Court stated in the 
course of distinguishing manslaughter from second degree 
murder: 7° 


5 Since the father-in-law assault occurred when the deceased 
lived at an address other than the premises at which he lived at 
the time of appellant’s crime, and from which he made his last 
visit to the hospital, there can be no doubt that the former was 
prior in time (J.A. 112-114; R. 254-257). If a contrary position 
be taken, suffice it to say that the issue was resolved by the jury 
under the sufficient instructions requested by appellant (J.A. 123). 

'6 However, failure of complete recovery from a prior injury is 
immaterial. See Hopkins v. United States, 4 App. D.C. 430 (1894). 

1 Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229 
(1947) ; cert. denied, 331 US. 837; Morton v. United States, 79 
US. App. D.C. 329, 147 F.2d 28 (1945), cert. denied, 324 US. 875. 

$Second degree murder charged in the indictment is “the un- 
lawful killing of another, where there is not a premeditated design, 
and plan to effect death, but where there is malice aforethought.” 
Fryer v. United States, 93 US. App. D.C. 34, 38, F.2d 134, 
138 (1953), cert. denied, 346 U.S. 885. 

9 United States v. Edwards, 63 F. Supp. 968, (D.C. D.C. 1946). 

10 Bishop v. United States, 71 App. D.C. 132, 107 F.2d 297, 302 
(1940). 
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“To constitute manslaughter ...it 1s only necessary to 
show that the killing was committed in ‘heat of passion’ 
upon sufficient provocation. The test of sufficiency of 
such provocation is that which would eause an ordinary 
man, a reasonable man or an average man to become 
so aroused.’’ (Italics supplied.) 


Hornbook law dictates that if appellant’s crime does not 
constitute manslaughter, it is only because ‘‘passion’’ did 
not result from sufficient provocation.” If adequate provo- 
cation and resulting passion did not concur, then malice 
existed and appellant’s crime is second degree murder,” 
and the jury was merciful. 

Suffice it to add the legal proposition stated by Miller: * 


“<Tt should be noted in the first place that no provoca- 
tion, in and of itself is sufficient to gustify or excuse a 
homicide. When we speak of the adequacy or sufficiency 
of provocation, then we refer to it only in the sense 
of reducing the degree of the offense from murder to 
manslaughter. In order to be adequate or sufficient for 
this purpose the provocation must be great.’’ (Italics 
supplied.) 


If the law were otherwise life would be of but little value, left 
to the whim and caprice of hot tempered and irresponsible 
persons.’*. Fortunately, in this jurisdiction death under 
the circumstances precludes further reduction of the crime 
to simple assault.” 

From the foregoing, nothing is plainer than that the 
evidence presented an issue for the jury and is sufficient 


11 Miller, Handbook of Criminal Law, Voluntary Manslaughter 
Ch. 92, p. 283. 


12 Jd. See also Bishop v. United States, supra. 
13 Miller, Id., p. 280. 


4 Cf, Hart v. United States, 76 US. App. D.C. 193, 130 F.2d 
456, 458 (1942). 

15 Shaw v. United States, U.S. App. D.C. F.2d 
(1958). 
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to sustain the conviction of manslaughter. Curley v. U nited 
States, supra; Morton v. United States. 


san 


Evidence of A Nolle Pros. As To A Prior Information And Of 
- The Deceased’s Reputation Was Properly Excluded 


Appellant contends the court erred in not permitting 
testimony concerning the nolle pros. of the pre-indict- 
ment charge of assault with a dangerous weapon. Appel- 
lant’s expressed purpose at trial was to show that the 
prosecutor believed that appellant had not violated any 
criminal law. The contention is frivolous. 

At the outset it is clear that the jury was informed at 
least indirectly, that appellant had been arrested on the 
same crime more than once (J.-A. 92; BR. 280). It is equally 
clear that a mere nolle pros. does not support appellant’s 
conclusion. In any event, the prosecutor’s opinion is not 
evidence. More significant, however, is the fact the court 
properly instructed the jury concerning the procedures for 
bringing the appellant to trial; that no adverse inferences 
should be drawn therefrom, and that the issue of guilt or 
innocence was for the jury. 

Appellant’s contention that the reputation and morality 
of the deceased should have been permitted in evidence is 
likewise frivolous. Suffice it to say that appellant did not 
claim self defense. The necessity for proving apprehen- 
sion of danger was thus not in issue. That someone else 
could have also assaulted the deceased, or that the deceased 
assaulted some one during his life had no bearing upon 
the issue before the jury—whether appellant caused the 
death of the deceased under the circumstances occurring 
on March 1, 1958. Moreover, appellant was allowed testi- 
mony concerning an alleged intervening cause of death, 
albeit more specific in nature. | 

‘Snffice it to add that the irrelevancy of both proposi- 
tions as submitted by appellant is patent. The conclusions 
sought to be established were not ‘‘probable inference[s] 
from the offered fact[s].’’ Guthrie v. United States, 92 U.S. 
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App. D.C. 261, 207 F.2d 19, 22 (1953). Thus, exclusion of 
the evidence was—as in Guthrie under similar circum- 
stances—proper. 


IV 


The Jury Was Properly Instructed 


Appellant contends that the court should have instructed 
on simple assault (Br. 9). Under the circumstances of the 
instant case, Shaw v. United States, supra, and hornbook 
law dictate the frivolity of this contention. Since death 
ensued as a result of appellant’s blows, ‘‘an assault in- 
struction was not required.’? Moreover, upon instructions 
requested by appellant, the jury was instructed, more favor- 
ably, as follows (J.A. 123): 


‘6 |, if you have a reasonable doubt as to whether 
the injuries inflicted by the defendant . . . were fatal 
and thereby causing the death of Willie Ancrum or if 
you have a reasonable doubt as to whether any such 
fatal blow was inflicted by some other person, then 
you must resolve such doubt in favor of the defendant 


and find Clarence Ross not guilty.’’ (Italics supplied.) 


The jury indicated the absence of a reasonable doubt, as 
to the cause of death, by not finding appellant ‘‘not guilty”’. 
If a reasonable doubt existed appellant would have been 
found not guilty, even of simple assault. Appellant can- 
not complain of the more favorable instruction. 3 

Similarly, appellant’s contention that provocation con- 
stitutes a ‘“‘complete defense’’ to manslaughter, where the 
killing was unintentional and without malice (Br 9-10) is 
equally frivolous. Such a proposition submitted by ap- 
pellant on appeal is not supported by his citations ** and in- 


166 C.J.S. Assault and Battery, § 91 (Provocation) is con- 
cerned with: 

“Tn the absence of a statute to the contrary provocation is not 

a defense to the prosecution for assault and battery, although 

in some jurisdictions the fact that the accused detected the 

injured party in committing or attempting to commit adultery 
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troduces the novel theory of excusable ‘homicide, absent ac- 
cident or self-defense. As discussed in argument two, ‘‘suf- 
ficient provocation’? with resulting passion reduces homi- 
cide from murder to manslaughter.” In this respect the 
law effords a partial excuse.* It does not countenance & 
complete excuse absent self-defense, accident, or justifiable 
homicide.® Justice demands no more. 

The record reflects that the trial court properly instructed 
upon. the essential questions of law, and included two in- 
structions most favorable to appellant, in view of the facts 
of record (J.A. 119-135). Thereafter, appellant failed to 
eall the court’s attention to the errors here complained of 
(J.A. 125-126). Although appellant, prior to instructions, 
had asked for a simple assault instruction, he was dis- 
satisfied with a proposed instruction on assault with a 
dangerous weapon. Moreover, appellant conceded on his 
motion for judgment of acquittal, made at the close of the 
Government’s case that manslaughter was an issue for the 
jury (J.A. 105-109). Although appellant moved for “full 
judgment of acquittal’’ at the close of his case, (J.A. 115), 
nothing had occurred to destroy the prima facie case al- 
ready presented by the Government. 

Under the foregoing circumstances appellant was obliged 
to make the objections here complained of after the court 
concluded instructions. He did not. Hence, the oppor- 
tunity the trial court must have to correct alleged error 


with his wife is a defense.” Commonwealth of Pennsylvania 
v. Buzard, 22 A.L.R.2d $46 (365 Pa. 511, 76 A.2d 394 (1950) ) 
appears not to be concerned with “provocation” but the in- 
ference of malice or intent to kill where killing is by blow 
without a weapon. 

17 See text infra pp.-12 to 13, including footnotes 10 through 
15. See also Hart v. United States, 76 US. App. D.C. 193, 130 
F.2d 456 (1942). 

18 Miller, Id., p. 283. 

19 Appellant conceded his was not self-defense (R. 96). No one 
will contend Ancrum died as a result of an accident. There is no 
justification for a homicide in order to recover thirty-five dollars 
lawfully acquired from appellant’s wife, but unlawfully retained. 
See Miller, supra, Justificatio: (Defense of Property) § 69, p. 218, 
et seq. 
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was not afforded. Rule 30, F.R.Cr.P; Villaroman v. United 
States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950), re- 
versed on other grounds. Appellant should be precluded 
from raising the alleged errors on appeal. 

It should be noted that the proposition of law contended 
on appeal was not the same urged upon the trial court 
(J.A. 116). Under such circumstances the court was not 
required to give an erroneous or misleading instruction. 
Nor was the court required to rephrase such.” 

Finally what this ‘Court said in Hart v. United States,” 
supra, where the defendant sought an instruction which 
would modify the legal definition of ‘‘provocation”’ to the 
extent that it reduces murder to manslaughter is here 
appropriate: 


“The rule suggested by appellant would become a 
refuge for ill-tempered, irresponsible citizens; it would 
put a premium upon lack of self control and would 
penalize the reasonable man, the average man, the 
prudent man because of the restraint which he prac- 
tices in his dealings with his fellow man.”’ 


In any event, the instructions were fair, complete and 
proper. Appellant was fairly tried, vigorously defended 
and justly convicted by a merciful jury. There is no need 
to disturb their verdict. 


CONCLUSION 
Wuenrerore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 
OuiverR GascH, 
Umited States Attorney. 


CarL W. BELCHER, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 


20 Hart v. United States, supra. See also George v. United States, 
75 U.S. App. D.C. 197, 125 F.2d 559, 563 (1942). 
21130 F.2d at 458. 


b+ U. S. COVERNMENT PRINTING OFFICE: 1959 501977 1278 








